
March 5th, 2021 

Mary Hull Caballero, City Auditor 

JoAnn Hardesty, Commissioner over Community and Civic Life 

RE: Appeal for the Cafe Nell noise variance request NOISE VAR # 4642956 

On February 25th, 2021, we were informed that the city would be granting a noise variance to allow Café 
Nell to operate mechanical equipment and add two speakers to a residential parking lot where the 
owner has constructed a 5,000sf outdoor restaurant illegally and without permits.  We were told by the 
noise ordinance officer that he would wait to make a decision on the noise variance until the zoning 
complaint had been resolved.  A complaint was filed in June of 2020, when the restaurant owner began 
construction in the residential parking lot next to my home.   

The noise variance requested the use of a commercial grade heating unit that is typically used for 
construction sites and the ability to add two new speakers.  I would like to appeal the city’s approval of 
adding two additional speakers, which will be mounted on the restaurant building facing the residential 
parking lot and my home.  When the restaurant is busy, the noise generated from the patrons is so loud, 
I can hear them inside my home with all windows and doors shut.  Adding music only makes people talk 
louder.  We have been explicitly told that voices cannot be regulated, so why add more noise that will 
just make people talk louder?   

I just want to be clear, we are in support of this restaurant using their indoor dining when allowed, their 
street café and their tables on the sidewalk.  The only issue we have is the illegal use of a residential lot 
as a restaurant.  This noise variance is for use of machinery and additional speakers on the residentially 
zoned lot, before it is even deemed allowed. 

In the background section on page 1 it states: 
“The review must consider the physical characteristics; times & duration of the emitted sound; the 
geography, zone and population density of the affected area; whether the public health, safety or 
welfare is impacted.”  This is a residential neighborhood, in fact, it is on a greenway street.  (See image 
at the end) The restaurants conditional use permit doesn’t allow for it to expand beyond it’s 49 seats, 
which it has recovered on the street and sidewalk.  (See zoning image below) The noise variance is for 
speakers on a residential lot pointed at a single family home, which is not legally allowed to operate.  
This is not NW 23rd or NW21st, this is a residential neighborhood. Bordering the restaurant are two 
single family homes, a low income apartment building, a women’s shelter, two more apartment 
buildings and a 5 unit condominium development.   In other words the population of this residential 
neighborhood is dense, but this was not taken into consideration. 

The noise complaint officer states in his findings on page 2: 

“Neighbors of the Café Nell have taken it upon themselves to document sound levels radiating from 
the establishment. However, the approach utilized by the neighbors has come into questions. In 
recent years the Noise Control Office is seeing an increase in people in Portland using inaccurate 
phone based “noise meter” apps or other inappropriate tools to attempt to measure, quantify, and 
describe sound levels in the community.”   This sentence is meant to discredit those who are impacted 
by the noise generated by the restaurant.  A phone app was not used and when the noise officer came 
out and met with the neighbor, they each measured the noise and got the same reading.   It should not 



be a surprise that the restaurant lowered the noise level when the noise officer was present. (See image 
below of equipment used.) 

On page 4 it continues: “Although “benefit” can refer to many things, in regard to this case it refers to 
economic elements and the cultural asset of offering places to the Portland community to gather and 
enjoy eating out during the pandemic. Under the authority of the Noise Control Officer, he considered 
the benefits accorded to the public through the continued existence of places in a pandemic to safely 
gather to enjoy a meal eating out.”  This is not a cultural asset, it serves rich, white customers like Mayor 
Ted Wheeler, that come from the suburbs in their fancy cars and illegally park without care of getting a 
ticket.  The noise control officer acts as if Café Nell is the only restaurant offering outdoor dining.  This is 
simply not true, there are hundreds if not thousands of restaurants following the rules and providing 
outdoor dining.  Nearby comparable restaurants would be: Serratto’s, Bar Mingo, Carina, North 45, 
Piazza Italia, Breakside, Via Delizia, the Matador, Lovejoy Bakers and St Honore just to name a few that 
are a short distance from Café Nell.   

He continues on Page 4: “Therefore, the Noise Control Officer finds that a total denial of the 
requested variance will not benefit the greater public good.”  This establishment benefits those with 
privilege not the greater public good.  This is not a neighborhood restaurant, this establishment is for 
the wealthy. (see menu image below)   

On page 4 in the “approved, with the following conditions: 
“This variance sound level at 59 dBA is less than what is allowed in a mixed use zone of the City with a 
Commercially Zoned mixed use property next to a Residential Land Use Zone.”  This statement is 
irrelevant as the restaurant and the parking lot are on residentially zoned lots.  I have provided an image 
of the zoning at the end of this letter.  The image was obtained using the directions provided on the 
city’s website for how to check zoning.  This statement was added by the noise officer to make it seem 
as if he was going above and beyond to make accommodations, when in fact he has made none.  The 
limit not to exceed between two residential properties is 55, because the restaurant has a non 
conforming conditional use permit, they have to abide by 55, not 59 dBA. 

This is a clear case of nepotism.  The city’s website clearly states that you must check and see if your 
parking lot is zoned commercially and if it is not you cannot conduct business in a residential lot. When 
the pandemic started the city added directions for business owners to be able to determine if they can 
set up shop in their parking lot. On the City’s website it states: 

“Retail sales and services uses are only allowed in commercial/mixed use zones. They are limited in 
employment and industrial zones. Check the zoning of the property before developing plans for 
outdoor seating and merchandise sales (See How do Businesses Check Zoning)” 



Lastly, I have attached the public notice that was sent out to the neighbors.  There is no mention of 
speakers being added.  This was slipped in as a favor by the noise officer for the benefit of the 
restaurant.  The neighbors were not notified that speakers were going to be added, yet another example 
of nepotism.  Our neighborhood has a design overlay, if the restaurant wants to add speakers it must 
first go through the design review process and request public input. 

This restaurant has seating on the street and sidewalk and now that we are open 25% inside their 
restaurant, in addition to the seating in the 5,000sf residential lot.  This variance is not needed and does 
not benefit the neighborhood, it only benefits the privileged and the wealthy.  I request that the two 
additional speakers are denied. 

Renee Mercado
Residential Neighbor of Cafe Nell
930 NW 20th Avenue
Portland, OR 97209
503-341-6894

Image in front of my home showing this street as a neighborhood greenway street. 

See next page for zoning image. 



The light blue is the color for RM3 – Residential Multi-Dwelling 

 

 

 

 

Image of noise meter below 

 

 

 

 

 

 

 



Noise meter used by the neighbor, at the property line when the industrial equipment is turned up on 
high.  Note it is not a cell phone as the noise officer wrongfully stated.  This same meter was used when 
the noise officer came out and met with the neighbor and the readings matched. 

 

 

 

 

 

See Café Nell’s menu on the next page 

 

 

 

 

 

 

 

 

 

 

 

 



Café Nells current menu does not serve the neighbors, it serves those with privilege. 

 

 

 

 

 

 

 

 

 



Illegal outdoor venue built in June of 2020 next to single family homes – currently seats 75, next phase 
“moderate” it will seat 150, final phase “low risk” it will seat 300. 

 

 

 

 

 

 

See next page for building occupancy and legal seating that replaced what is lost due to covid 

 

 

 

 

 

 

 



Café Nell seats 49  

 

Legal Street Café – additional seating 

 

 

 

 

 



Legal Sidewalk Café – additional seating 

 

 

 





1221 SW 4th Avenue, Room 130 
Portland, OR 97204 
(503) 823-4082
https://www.portland.gov/council-
clerk 

April 16, 2021 

Renee Mercado 

930 NW 20th Avenue 

Portland, OR 97209 

RE: Appeal of Noise Variance / Permit 

Café Nell - Application #4642956 (Updated Hearing Date) 

Dear Renee: 

This is to confirm the City Auditor's Office is in receipt of your appeal 
of the noise variance granted to Café Nell. A hearing has been re-
scheduled before City Council on April 28 at 2:45 p.m. Under Portland 
City Code and state law, the City Council will hold this meeting 
electronically. All members of council will attend remotely by video and 
teleconference, and the City has made several avenues available for the 
public to listen to the audio broadcast of this meeting. The meeting is 
available to the public on the City's YouTube Channel, eGov PDX, 
www.portlandoregon.gov/video  and Channel 30. 

If you have any questions, please do not hesitate to contact me at 503-
865-6262 or Deborah.Scroggin@portlandoregon.gov.

Sincerely,  

Deborah Scroggin 

Programs and Operations Supervisor 

http://www.portlandoregon.gov/video


1221 SW 4th Avenue, Room 130 
Portland, OR 97204 
(503) 823-4082
https://www.portland.gov/council-
clerk 

April 7, 2021 

Renee Mercado 

930 NW 20th Avenue 

Portland, OR 97209 

RE: Appeal of Noise Variance / Permit 

Café Nell - Application #4642956 

Dear Renee: 

This is to confirm the City Auditor's Office is in receipt of your appeal 
of the noise variance granted to Café Nell. A hearing has been 
scheduled before City Council on April 22 at 2:00 p.m. Under Portland 
City Code and state law, the City Council will hold this meeting 
electronically. All members of council will attend remotely by video and 
teleconference, and the City has made several avenues available for the 
public to listen to the audio broadcast of this meeting. The meeting is 
available to the public on the City's YouTube Channel, eGov PDX, 
www.portlandoregon.gov/video  and Channel 30. 

If you have any questions, please do not hesitate to contact me at 503-
865-6262 or Deborah.Scroggin@portlandoregon.gov.

Sincerely,  

Deborah Scroggin 

Programs and Operations Supervisor 

http://www.portlandoregon.gov/video


Jo Ann Hardesty, Commissioner 

Suk Rhee, Director 

1120 SW 5th Avenue, Suite 114 

Portland, OR 97204 

503-823-4519

portlandoregon.gov/civic/noise

The City of Portland is committed to providing meaningful access. To request translation, interpretation, 

modifications, accommodations, or other auxiliary aids or services, contact 503-823-4000, Relay: 711. 

503-823-4000: Traducción o interpretación | Chuyển Ngữ hoặc Phiên Dịch | 翻译或传译 | Письменный или 

устный перевод | Traducere sau Interpretare | Письмовий або усний переклад | 翻訳または通訳 | Turjumida

ama Fasiraadda | ການແປພາສາ ຫ ຼື  ການອະທິບາຍ | جمة الشفهية أو التحريرية التر  

TO: 

FROM: 

RE:   

City Council 

Michael Montoya, Strategy, Innovation & Performance Manager 
Kareen Perkins, Livability Supervisor  
Office of Community & Civic Life 

Council Agenda Item: Time Certain 2:45p.m. April 28, 2021  
Cafe Nell at 1987 NW Kearny Street, Appeal of Noise Variance # 4642956 

The memorandum provides an overview for the above-referenced Noise Appeal. 

Vanessa Preston from Café Nell requested a noise variance on January 19, 2021 for outdoor heating and (2) fixed 
outdoor speakers (Attachment 1).  The Noise Office granted Noise Variance 4642956 on February 24, 2021 
(Attachment 1).  Appellant, Renee Mercado, submitted the following appeal (Attachment 2) and this hearing 
ensued.   

Appellant has raised concerns outside of Title 18.  The Noise Office has no authority to make decisions on other City 
Codes (e.g., Title 33 Planning and Zoning, Title 31 Fire Regulations, Title 17 Public Improvements) and will limit its 
presentation to the applicable Title 18 criteria, as applicable to Noise Variance 4642956 and ask the appellant to do 
the same.     

The Noise Office suggests the following procedure for the hearing: 

Noise Control Officer report and summary  Paul Van Orden 10 minutes 
Appellant addresses errors in application of Title 18 Renee Mercado 10 minutes 
Variance holder Response  Vanessa Preston  5 minutes 
Noise Control Officer Response Paul Van Orden  5 minutes 
Council Questions Council  10 minutes 

You may render your decision verbally at the hearing, or in writing following the hearing. Council has the authority 
to affirm (uphold), reverse, modify (uphold with conditions) or remand (dismiss) Noise Variance 4642956.   

Thank you for helping to make our community input and processes work in the time allowed. Please let me know if 
you would like further information. 

Attachment 1    Attachment 2 

Cafe Nell 

Application and Issued Variance..pdf

Appeal - Cafe Nell 

Noise Variance.pdf




