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EXHIBIT A

" Guidelines for MBE Utilization Program

These special guidelines and bid conditions spec1f1ca11y address the utilization
of Minority Business Enterpr1ses in the awarding of construction contracts by the
Clty of Portland.

ATl bidders are therefore specifically advised that these conditions require a
10% of bid amount Minority Business Enterprise utilization commitment by the con-
tractor as a condition to the award of contract.

1. " Definitions:

(a) "Minority" or "Minorities", means Blacks, Spanish Americans (Hispanics),
Asians, American Indians, Aleuts and Eskimos.

(b) “"Minority Business Enterprise"” (MBE) means a business of at least 50
percent of which is owned by minorities or, in case of a publicly
ovned business, at least 51 percent of the stock of which is owned

“ by minorities.

In addition, ascertaining ownership as it relates to the type of business

entity shall 1nc1ude but not be Timited to close examination of such factors
as:

(c) whether or not those m1nor1ty aroup members manage and control the MBE
as distinguished from being passive or even merely paper owners; and

{d) whether or not the MBE is to (or does) perform substantial and commer-
cially useful functions as distinguished from acting as a mere "front"
for, or "conduit" to or from, a nonminority firm; and

(e} whether or not the minority group owners or stockholders possess control

over manaaement, interest in capital, and interest in earn1ngs commensur-
ate w1th the claimed minority ownerships, etc,

2. Cert1f1cat1on:

The objective of MBE Certification is to provide a mechanism enabling the
City to identify and evaluate MBE's, and to provide a means to establish
their conformance with the City's MBE definition.

This process requires 21leged MBE's to complete a form requesting informa-
tion related to firm name, location, services performed, prior contract
activity and dollar value, and time in existence.

In addition, applicants shall be required to document time in operation,
persons having economic interest in the business, thoir individual per-
centage ownership, racial classification and duties within the business.
(See Exhibit 1).
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Any’ firm that has previously gone through a racjal identity and ownership

process by the U. S. Government, or State of Oregon, or their agencies, and -
- has been certified as a bona fide Minority Business Enterprise may be certi-
“fied by the City by submitting this proof of acceptance. The City shall hot
be obligated to accept certification from a Federal or State agency, and may,

at its own discretion, conduct its own independent review of MBE certifia-
bility. g

Certification as an MBE shall be required prior to the bid opening for pro-
- Jjects where MBE participation is required, in order for the Minority Business
~to participate on that project. In order to provide the City sufficient time
to complete their investigation and certification process, application for

MBE certification should be made to the Contract Compliance Office at least
five (5) days prior to the bid opening date for the project on which they

wish to participate. (Prime contractors are encouraged to check with the
Contract Compliance Office prior to bid opening to ensure that the MBEs they
are proposing to utilize are certified.) See Bidder Non-Compliance on Page 4.

Certification will be applicable for one year after submission and appfbval
by the City.

The City reserves the right to revoke, for cause, any certification.

The Purchasing Division, Bureau of Financial Affairs will maintain a list

of certified MBE's. A copy of this 1ist may be obtained from the Purchasing

Division, Room 113, City Hall. The furnishing of this information is neither
-a recommendation nor a representation of ‘the qualifications or availability

of the firms tisted. ' ' ;

MBE Utilization Documentation:

To document the intent to fulfill the MBE utilization requirement, ail bidders
are required to complete a "Minority Business Enterprise Utilization Form"
(Exhibit 2), and include it with the bid documents. All bidders are advised
that these conditions require a 10% of bid amount Minority Business Enter-
prise utilization commitment, either by use of certified MBE subcontractors
or certified MBE suppliers of materials, services, equipment or supplies.

At a pre-awérd conference to be held within five (5) days after bid opening,
the apparent Tow bidder shall cause all selected subcontractors to execute,
and to be submitted by the apparent low bidder, copies of ali letters of

agreement with Minority subcontractors or suppliers, contingent upon award
of contract.

Although it is not made a requirement herein for City approval of a contract
that a bidder in fact meet or exceed these goals in its contracting, it is a
requirement for contract approval that a bidder objectively demonstrate to
the City that it has exerted positive efforts to meet these goals. Notwith-
standing the fact that a bidder may have the capability to complete the total
p(oject with 1ts own workforce and without the use of subcontractors, each
b1ddey w111 still be required to take positive efforts to subcontract to
minority firms a share of the work consistent with the goals set forth above.
These requirements are also applicable to bidders who are themselves minority-
owned enterprises. _ o :
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- Methods: Such efforts should include the °eqmant1ng of work to be subcon-

: ‘*auued to the extent consistent with the size and capability of minority-

- Gangd tirms in order to provide reasonable subcontracting opportunities,

" fach bidder should send solicitation letters inviting quotes or proposals
fram minority business enterprises, segmenting portions of the work and
specifically describing, as accurately as possible, the portions of the

work for which quotes or proposals are solicited from minority firms and
encouraging inquiries for further details., Letters that are general and

ao not describe specifically the portions of work for which quotes or pro-
posals are desired are discouraged, as such Tetters generally do not bring
responses. It is expected that such Tetters will be sent in a timely manner
so as to allow minority firms sufficient opportunity to develop quotes or pro-
posals for the work described. Bidders are encouraged to follow-up such
letters with telephone calls to determine the degree of interest the minority

firms have in the work,

Procurement from Minority Subcantractors: Requivements for positive efforts
for minority-owned subcontractor participation may be satisfied by the follnw-
ing methods. (Other equivalent methods taken by a bidder which are set forth
and described in its bid may also be considered appropriate.)

a, First Method: THE JOINT VENTURE ARRANGEMENT: The prospective bidder
may utilize minority firms on & joint venture arrangement and bid
jointly with the minority firms for the construction services required
in the plans and specifications,

~b.  Second Method: THE NEGOTIATED SUBCONTRACT ARRANGEMENT The bidder may
utiWize firms on a negotiated subcontract basis.

¢. Third Method: . THE COMPETITIVE BID METHOD: The bidder in using this
method must establish the scope of work in sufficient detail consis-
tent with the capability of minority firms. .BIDDERS ARE CAUTIONED NOT
TO RELY SOLELY ON THE COMPETITIVE BIDDING PROCESS TO FULFILL THEIR
AFFIRMATIVE EFFORT OBLIGATIONS TO UTILIZE MINORITY FIRMS. MOST MINOR-
ITY CONTRACTORS ARE SMALL, WITH LIMITED RESOURCES, EXPERIENCE, AND
BONDING CAPACITY AND CANNOT BE EXPECTED TO COMPcTE WITH THE MORE EXPER-
TENCED AND SPECIALIZED NON-MINORITY SUBCOMTRACTORS.

Each bidder on a prime contract shall contact no less than three (3) minority
contractors to ascertain their interest and availability to participate ‘in
any or either of the above three (3) methods. The names of minority firms
contacted and an indication of those to be utilized or the reason for non-
utilization shall be identified as part of the Minority Business Enterprise
Utilization Form (Exhibit 2) and submitted with the bid.

Procurement From Minority Suppliers: Bidders may also demonstrate that they
have taken positive efforts to meet the 10% MBE utilization requirement
through the purchase of construction materials, equipment, or supplies from
minority suppliers. Bidders shall document these efforts in the Minority
Business Enterprise Utilization Form (Exhibit 2). It is recognized that
prices for supplies and equipment may fluctuate from time to time and

it may not be possible for bidders to issue firm fixed price purchase orders
to minority suppliers for quantities of supplies to be deiivered in the

i
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‘ fut;re If Lhws is not poqs1b]e the Pequwrement may be safisf1ed by the
bidder's submission of open purchase ordevs (requirements agreements) to
minority firms 1dentlfy1nq quantities and descriptions of supplies for

¢+ which the setting of prices are deferred until the order is actually -

place. Such open purchase orders must be signed by both the bidder and
the minority fivm and submitted prior to contract award to bidder.

Bidder Non-Compliance: A bidder which does not objectively demonstrate
in its bid the requ1relpos1t1ve efforts (i.e., that it has attempted to
- ‘achieve the City's goals by contacting minority contractors or suppliers
~in an attempt to engage them) or a bidder who uses a non-certified MBE at
the time of bid opening to meet the utilization requirements will not, for
these reasons alone, have their bids rejected as non-responsive., In the
event such a bidder is recommended for contract award by the City, however,
the Purchasing Manager will inform the bidder in writing of the non-compli-
ance and the basis for such determination. The bidder will than be given an
adequate opportunity to explain in writing (or at a conference or informal
hearing) the reasons therefor to the Purchasing Manager. If the bidder con-
tinues to exhibit a lack of compliance with the positive effort requirements
herein or if a bidder's reasons for non-compliance are unsatisfactory, or if
it does not satisfy the above goals without an adequate explanation, the bid-
der may be required by the Purchasing Manager to make additional positive
efforts to utilize certified minority-owned firms prior to being approved
for contract award., Where a bidder's efforts continue to be unsatisfactory
‘to the Purchasing Manager for a period of ten (10) working days following its
receipt of initial notification of non-comp]iance, the bhidder may be rejected
~on the basis of non-responsibility, or in the alternative a determination of
- non-responsibility may be made by the Purchasing Manager. A determination of
nor-responsibility on one contract will not preaud1ce the right of the bidder
to submit bids on other City projects as 1ong as the bidder complies with the
positive-effort requirements of this insert in their other bids.

Exception: In very limited s1hutatlons where circumstances otherwise justi-
fy approval of a contract to a bidder which has not satisfactorily complied
with the positive-effort requirements (e.g., sole bidder, where deflay
incident to re-soliciation will cause substantial harm to the grantee),

the City in its discretion may concur in the recommended award conditioned
upon the inclusion of satisfactory contract provisions which require: (1)
specific and defined positive efforts toward minority business utilization
during contract performance, and/or (2) a penalty, such as agreed upon
liquidated damages, for failure to undertake and complete these efforts
and/or {3) the withholding of progress payments until such time as the
positive effort requirements have been satisfactorily complied with and
approved by the Purchasing Manager.

Any minority subcontractor substitutions by the contractors, after award
of contract, shall be approved in writing by the Purchasing Manager. Such
acceptable substitutions shall only be from the City MBE certified 1ist,
or other approved alternative list. If a substitution of an MBE supplier
is necessary, and if the contractor is unable to find an MBE subcontractor
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'wﬁgf;suppjjer, and adequate positive actions have been used, and this finding
s concurred in by‘thE?PurchasingfManagerg‘the'City in its descretion may

revert to the ‘exception process described above,

~The City reserves the right to monitor comp?iandé with the M.B.E. require-~

ment ‘throughout all phases of construction. and shall require documentation

of actual M.B.E. utilization upon forty percent (40%) project completion, '

”;In all references above, the title Purchasing Manager is defined as the
- Manager or the Manager's desighated representative,
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ORDINANCE Noi 145990‘) .
i ‘ ‘ ; ; : ! P ; -
An 0rd1nance amend1ng and c]ar1fy1ng the M1n0r1ty Bus1ness Enterpr1 e Ut11iza-
t1on Gu1de11nes as adoptnd by(Ord1nance No.‘147629u B r Q
The C1ty of Port]and orda1ns ; i, | S ;” | i :
Sect1on 1 The Counci] f1nds % ' - i?ﬁhi‘ ‘5 lé   % %

%Tﬁ 0rd1nance No. 147629 pasqed by Counc{1 May 2, 1979 estabTished
i'" spec1a1 bid cond1t1ons onall construction contracts Tet by the
C1ty for the purpose of increasing minori*y. business utilization.

2. This ordinance also directed the Purchasing Agent to follow the
guwdelines and spe"1a1 conditions in Stbﬁranxxal conformance

. for the purpose of comp1*ance with the MBE ut111zat1on require-
ment.

-+ 3. Qver: the past twe1ve months the utilization requ1rements have. been
met,. résulting in over $2.5 mil1ion in minority sub- contract -awards;
but sections of the guidelines relative to the timing of the MBE :
cert1f1cat1on requirement have been found to be confusing. ‘

?{ﬁ N4, The Purrhas1ng Agent has recommended that these guidelines be
S ' amended at this time to clearly require MBE certification by: the

g Lty pr1or to:bid opening in order for the MBE to part1c1pate on i
o “that' spec1f1c contract ﬁ
. %; ©:5,  Exhi b1t A attached hereto, containes the necessary rev1sedzianguage v
aa to c1ear1y require MBE certification prior to bid opening in order - fﬂﬁag
oy o for the MBE to part1c1pate on that specific contract, and shou1d be /
3 approved by Counc11 1 Y
NOW:: THERCFORE ‘the Council directs:
ff a. The Purchas1ng Agent ‘to follow the guidelines and special condi- ;%
-tions in substantial:conformance with the revised Exhibit A, R
attached hereto, for the purpose of compliance with the MBE uti]-
_lzation requirement of Ordinance No. 147629.
Passed by the Councl,  JUL 21980 % (R L
: ; ¢ 0 o : i
H { vv : B ‘ ;‘ : LI ) f B
; ‘Mayor Conn1e McCready i : e } | ;
RML/me : ) = ol i ‘ | §
June 13 1980 | § i o it 3 é !
| e SR J |
N q : ' i i IR P v ;2:4& {i "% ;
SR N U PR S B N R Jnuaiw}%cC P )
o e ‘”i‘g"@" ”Y”ﬁA:fy“' ! 1 , SN
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