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SUBORDINATION AGREEMENT
(Affordable Housing - Oregon)
NOTICE:  THIS SUBORDINATION AGREEMENT RESULTS IN CERTAIN RESTRICTIONS ON THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORITY THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.

This Subordination Agreement (the “Subordination Agreement”) is dated for reference purposes as of June 24, 2002, between FLOYD LIGHT APARTMENTS, L.L.C., an Oregon limited liability company (the “Borrower”), the CITY OF PORTLAND, OREGON acting by and through its City Council and the Portland Development Commission (the “Issuer”), in favor of BANK OF AMERICA, N.A., a national banking association (the “Bank”)

Factual Background

A.
Issuer previously made a loan to Borrower in the principal amount of Two Million Five Hundred Thousand and No/100 Dollars ($2,500,000.00) which is evidenced by a certain Loan Agreement  and secured by a mortgage, deed of trust, security deed, or other security instrument dated November 15, 1996, recorded November 25, 1996, as Instrument Number 96178247, as modified by instrument recorded November 7, 2001 as Fee No. 2001-178156, in the Official Records of Multnomah County, Oregon encumbering certain real property located in Multnomah County, Oregon, more particularly described in Exhibit A attached hereto and made a part hereof (the “Property”).

B.
In conjunction with the above, Borrower and Issuer also have entered into that certain Regulatory Agreement dated November 15, 1996, recorded November 25, 1996, as Instrument Number 96178248, in the Official Records of Multnomah County, Oregon (the “Regulatory Agreement”) encumbering all or a portion of the Property.  The Regulatory Agreement is hereinafter referred to as the “Restrictions.”

C.
The Restrictions, together with all of its exhibits, collectively constitute the “Subordinated Restrictions.” 

D.
Issuer and Borrower desire that Bank issue a Letter of Credit (the "Loan") on behalf of Borrower in the maximum aggregate amount of Two Million Four Hundred Sixty-Four Thousand Six Hundred Twenty Four and No/100 Dollars ($2,464,624.00) and that Bank enter into additional credit arrangements with Borrower for a total potential Loan amount of Two Million Five Hundred Eighty-Four Thousand Six Hundred Twenty-Four and No/100 Dollars ($2,584,624.00).  The Loan is being made under a line of credit reimbursement loan agreement (the "Loan Agreement") between Bank and Borrower dated as of the date hereof.  

E.
The Loan is evidenced by the Loan Agreement in favor of Bank in the principal amount of the Loan.  The Loan Agreement and the other financial arrangements between Bank and Borrower are secured by a mortgage, deed of trust, security deed, or other security instrument (the "Security Instrument") covering certain real and personal property, as therein described, including but not limited to the Property, being recorded concurrently herewith.  The Loan Agreement, the Security Instrument, this Agreement and all other documents which evidence, guaranty, secure, or otherwise pertain to the Loan, collectively constitute the "Loan Documents."

F.
It is a material condition to Bank’s making the Loan to Borrower that (i) the Security Instrument unconditionally be and remain at all times a lien, claim, and charge upon the Property unconditionally prior and superior to the liens, claims, and charges of the Subordinated Restrictions, and (ii) the Subordinated Restrictions shall, at all times and in all respects, be wholly subordinate and inferior in claim and right to the Loan and Loan Documents.

G.
It is to the mutual benefit of the parties that Bank make the Loan to Borrower, and Issuer is willing that the Security Instrument constitute a lien, claim, and charge upon the Property unconditionally prior and superior to the liens, claims, and charges of the Subordinated Restrictions, and that the Subordinated Restrictions shall, at all times and in all respects, be wholly subordinate and inferior in claim and right to the Loan and Loan Documents.

Agreement

1.
Subordination.  The Security Instrument, and any and all renewals, modifications, extensions, or advances thereunder or secured thereby (including interest thereon), are unconditionally and will remain at all times, a lien, claim, or charge on the Property prior and superior to the Subordinated Restrictions.  The Subordinated Restrictions shall, at all times and in all respects, be wholly subordinate and inferior in claim and right to the Loan and Loan Documents, and all claims, rights and remedies therefor are hereby subordinated and made subsequent and inferior to the Loan and Loan Documents and any claims, rights, and remedies arising out of, or in connection therewith.
2.
Acknowledgements and Agreements of Issuer.  Issuer declares, acknowledges, and agrees that: 


2.1
Bank would not make the Loan without this Subordination Agreement.


2.2
In making disbursements, Bank is under no obligation or duty to, nor has Bank represented that it will, see to the application of the Loan proceeds; and


2.3
Issuer intentionally and unconditionally waives, relinquishes, subjects, and subordinates the liens, claims, and charges of the Subordinated Restrictions, and all present and future indebtedness and obligations secured thereby, in favor of the Loan Documents and the lien, claim, and charge upon the Property of the Security Instrument, and understands that 

in reliance upon, and in consideration of, this waiver, relinquishment, subjection, and subordination, specific loans and advances are being and will be made and, as part and parcel thereof, specific monetary and other obligations are being and will be entered into, that would not be made or entered into but for Bank’s reliance upon this waiver, relinquishment, subjection, and subordination.

3.
Notices of Default.  Bank and Issuer agree to give to each other copies of all notices (each, a “Default Notice”) of any default or Event of Default (as defined in the applicable document, subject to applicable notice and cure periods) under their respective loan documents, provided, however, that no failure of any party to provide such notice shall affect the subordination of the Subordinated Restrictions herein granted.  It is the express intent of the parties that all such Default Notices are provided as a courtesy only and that failure of any party to give any such Default Notice for any reason shall not (i) act to impair or waive any right of any party under this Subordination, or under any of their respective loan documents or (ii) subject any party to any liability to any other party for any loss, cost or expense any such party may incur as a result of such default or Event of Default. 

4.
Integration; No Waiver.  This Subordination Agreement is the whole and only agreement with regard to the subordination of the liens, claims, and charges of the Subordinated Restrictions to the Loan Documents.  This Subordination Agreement may not be modified or amended except by a written agreement signed by the parties.  No waiver shall be deemed to be made by Bank of any of its rights hereunder unless the same shall be in writing signed on behalf of the Bank, and each such waiver, if any, shall be a waiver only with respect to the specific matter or matters to which the waiver relates and shall in no way impair the rights of the Bank or the obligations of Borrower to Bank in any other respect at any other time.
5.
Successors and Assigns.  This Subordination Agreement is binding on and inures to the benefit of the legal representatives, successors, and assigns of the parties.  Banks successors and assigns include any financial institution which may now, or hereafter, participate in the Loan.  Notice of acceptance of this Subordination Agreement is hereby waived and this Subordination Agreement shall be binding upon the Issuer, its legal representatives, successors, and assigns, as the case may be; it being understood and agreed, however, that unless otherwise agreed in writing by Bank, no assignment of the Subordinated Loan Documents, or any part thereof, shall be made without the prior written consent of the Bank. 

6.
Attorneys' Fees and Costs.  If any party to this Subordination Agreement brings an action to interpret or enforce its rights under this Subordination Agreement, the prevailing party will be entitled to recover its costs and reasonable attorneys’ fees as awarded in the action (whether incurred at trial, on appeal, discretionary review or otherwise). 

7.
Governing Law.  This Subordination Agreement shall be governed by, and construed in accordance with, the laws of the state in which the Property is located, except to the extent that any of such laws may now or hereafter be preempted by Federal law. 
8.
Notices.  All notices given under this Subordination Agreement shall be in writing and be given by personal delivery, overnight receipted courier (such as Federal Express) or by registered or certified United States mail, postage prepaid, sent to the party at its address appearing below its signature.  Notices shall be effective upon the first to occur of receipt, when proper delivery is refused, or the expiration of forty-eight (48) hours after deposit in registered or certified United States mail as described above.  Addresses for notice may be changed by any party by notice to any other party in accordance with this Section. 

9.
Counterparts.  This Subordination Agreement may be executed in counterparts, and all counterparts constitute but one and the same document. 

ORS 41.580 DISCLOSURE.
UNDER OREGON LAW, MOST AGREEMENTS, PROMISES AND COMMITMENTS BY LENDER AFTER OCTOBER 3, 1989, CONCERNING LOANS AND OTHER CREDIT EXTENSIONS WHICH ARE NOT FOR PERSONAL, FAMILY OR HOUSEHOLD PURPOSES, OR SECURED SOLELY BY THE BORROWER'S RESIDENCE MUST BE IN WRITING, EXPRESS CONSIDERATION AND BE SIGNED BY AN AUTHORIZED REPRESENTATIVE OF LENDER TO BE ENFORCEABLE.
[CONTINUED ON NEXT PAGE.]

NOTICE:  THIS SUBORDINATION AGREEMENT CONTAINS A PROVISION WHICH ALLOWS THE PERSON OBLIGATED ON YOUR REAL PROPERTY SECURITY TO OBTAIN A LOAN, A PORTION OF WHICH MAY BE EXPENDED FOR PURPOSES OTHER THAN IMPROVEMENT OF THE PROPERTY.

IN WITNESS WHEREOF, the parties have executed this Subordination Agreement the date first above written.

“ISSUER”
CITY OF PORTLAND, OREGON, acting by and through its City Council and The Portland Development Commission

By:

Name:



Title:

By:

Name:



Title:

Address for Notices:

City of Portland, Oregon

1120 S.W. Fifth Avenue, Suite 1100

Portland, Oregon 97204

“BORROWER”
FLOYD LIGHT APARTMENTS, L.L.C.,

an Oregon limited liability company

By:
VERNON L. RIFER REAL ESTATE


DEVELOPMENT, INC.,


an Oregon corporation,


Managing Member


By:







      Vernon L. Rifer, President
Address for Notices to Borrower:

4650 S.W. Macadam Avenue, Suite 200

Portland, Oregon  97201
Attention: Vernon L. Rifer


“BANK”

BANK OF AMERICA, N.A., 

a national banking association

By:







      JON KLINE, Vice President

Address for notices to Bank:

Bank of America, N.A.

Community Development Banking

OR1-129-07-50

121 Southwest Morrison, 7th Floor

Portland, OR  97204-3117

Attention:
Jon Kline

with a copy to:

Bank of America, N.A.

Community Development Banking

CA4-514-0505

2033 North Main Street, Suite 550

Walnut Creek, CA 94596-3722

Attention:
Marisela Cassetta

NOTARY ACKNOWLEDGMENTS ON FOLLOWING PAGES.]

STATE OF 



)

)

COUNTY OF



)


On ________________, 20___, before me, _______________________,

Notary Public, personally appeared 





 as 






 of the CITY OF PORTLAND, OREGON acting by and through its City Council and the Portland Development Commission, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the within instrument and acknowledged to me that s/he executed the same in his/her authorized capacity, and that by his/her signature on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

_________________________________

STATE OF 



)

)

COUNTY OF



)


On ________________, 20___, before me, _______________________,

Notary Public, personally appeared 





 as 






 of the CITY OF PORTLAND, OREGON acting by and through its City Council and the Portland Development Commission, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the within instrument and acknowledged to me that s/he executed the same in his/her authorized capacity, and that by his/her signature on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

_________________________________

STATE OF 



)

)

COUNTY OF



)


On ________________, 20___, before me, _______________________,

Notary Public, personally appeared Vernon L. Rifer as President of VERNON L. RIFER REAL ESTATE DEVELOPMENT, INC., an Oregon corporation, the Managing Member of FLOYD LIGHT APARTMENTS, L.L.C., an Oregon limited liability company, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his authorized capacity, and that by his signature on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

_________________________________

STATE OF 



)

)

COUNTY OF



)


On ________________, 20___, before me, _______________________,

Notary Public, personally appeared JON KLINE as a Vice President of BANK OF AMERICA, N.A., a national banking association, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose name is subscribed to the within instrument and acknowledged to me that he executed the same in his authorized capacity, and that by his signature on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

_________________________________


Exhibit A to SUBORDINATION AGREEMENT executed of even date herewith between CITY OF PORTLAND, OREGON, acting by and through its City Council and The Portland Development Commission, as “Issuer,” FLOYD LIGHT APARTMENTS, L.L.C., an Oregon limited liability company, as “Borrower,” and BANK OF AMERICA, N.A., a national banking association, as “Bank.”

Description of Property
PARCEL 1:  A tract of land situated in the Northwest one-quarter of Section 3, Township 1 South, Range 2 East of the Willamette Meridian, in the City of Portland, County of Multnomah and State of Oregon, more particularly described as follows:

Beginning at the intersection of the Northeasterly line of SE Cherry Blossom Drive (Road No. 3143) with the West line of that tract conveyed to T.R. Asbahr, et al, by Deed recorded June 26, 1970 in Book 739 page 1510, Deed Records; thence North along the West line of said Asbahr et al Tract 750 feet, more or less, to the Northwest corner thereof; said point being also the Southwest corner of that tract conveyed to William Moehle by Deed recorded in Deed Book 231 page 434; thence East along the South line of said Moehle Tract, 195 feet to a point in the center of SE 106th Avenue; thence South 0( 31’ 20” West along the most Westerly boundary of that tract conveyed to School District No. 40, by Deed recorded in PS Deed Book 2095 page 425, a distance of 611.80 feet to the Southwest corner thereof; thence South 59( 08’ 10” East along the Southerly line of said School District No 40 tract 24.03 feet to a point in the East line of SE 106th Avenue (Road No. 4027); thence Southerly along said East line on the arc of a 602.96 foot radius curve right; the chord of which bears South 20( 42’ 38.5” West 212.15 feet a distance of 213.26 feet; thence South 30( 50’ 36” West 21.29 feet to the Northeasterly line of SE Cherry Blossom Drive (Road No. 3143-60); thence North 59( 09’ 24” West along said Northeasterly line 156.08 feet to the point of beginning.

EXCEPT THEREFROM that tract of land described in Deed to Oregon College of Oriental Medicine recorded October 7, 1996 as Fee No. 96151544, Records of Multnomah County, more particularly described as follows:

A tract of land situated in the Northwest one-quarter of Section 3, Township 1 South, Range 2 East of the Willamette Meridian, in the City of Portland, County of Multnomah and State of Oregon, more particularly described as follows:


[CONTINUED ON FOLLOWING PAGE.]

Commencing at the Northwest corner of said Section 3; thence South 89( 19’ 42” East along the North line of the Northwest one-quarter of said Section 3 a distance of 966.24 feet to a point on the West line of that tract conveyed to William Moehle in Book 231 page 434, recorded in 1896, Multnomah County Deed Records; thence South 00( 37’ 42” West along the West line of said Moehle tract and its Southerly extension a distance of 1020.93 feet to a point on the Southeasterly line of that tract conveyed to Pay Less Drug Stores of Portland, Inc. in Book 650 page 1286, recorded November 16, 1968, Multnomah County Deed Records; thence South 56( 31’ 08” West along the Southeasterly line of said Pay Less tract a distance of 176.83; thence South 54( 11’ 39” East a distance of 145.56 feet; thence South 40( 27’ 08” East a distance of 41.74 feet to a point on the Southerly extension of the West line of the aforesaid Moehle tract and the true point of beginning; thence South 70( 02’ 26” East a distance of 150.09 feet to a point on the West right-of-way line of SE 106th Avenue and a 542.96 foot radius curve to the right having a tangent bearing of South 18( 13’ 34” West into said 542.96 foot radius curve at this point; thence along said West right-of-way line and around said 542.96 foot radius curve to the right (the long chord of which bears South 24( 32’ 05” West a distance of 119.32 feet) a distance of 119.57 feet; thence South 30( 50’ 36” West along said West right-of-way line a distance of 11.29 feet to a point on the Northerly right-of-way line of SE Cherry Blossom Drive; thence North 59( 09’ 24” West along the Northerly right-of-way line of said SE Cherry Blossom Drive a distance of 101.36 feet to a point on the Southerly extension of the West line of the aforesaid Moehle tract; thence North 00( 37’ 42” East along the Southerly extension of said Moehle tract a distance of 117.52 feet to the true point of beginning.

PARCEL 2:  A tract of land situated in the Northwest one-quarter of Section 3, Township 1 South, Range 2 East of the Willamette Meridian, in the City of Portland, County of Multnomah and State of Oregon, more particularly described as follows:

Commencing at the Northwest corner of said Section 3; thence South 89( 19’ 42” East along the North line of the Northwest one-quarter of said Section 3, a distance of 966.24 feet to a point on the West line of that tract conveyed to William Moehle in Book 231 page 434, recorded in 1896, Multnomah County Deed Records; thence South 00( 37’ 42” West along the West line of said Moehle tract and its Southerly extension a distance of 1020.93 feet to a point on the Southeasterly line of that tract conveyed to Pay Less Drug Stores of Portland, Inc. in Book 650 page 1286, recorded November 16, 1968, Multnomah County Deed Records and the true point of beginning; thence South 56( 31’ 08” West along the Southeasterly line of said Pay Less tract a distance of 176.83 feet; thence South 54( 11’ 39” East a distance of 145.56 feet; thence South 40( 27’ 08” East a distance of 41.74 feet to a point on the Southerly extension of the West line of the aforesaid Moehle tract; thence North 00( 37’ 42” East along the Southerly extension of the West line of said Moehle tract a distance of 214.48 feet to the true point of beginning.

Exhibit A to Ordinance
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