GOVERNMENT CONTRACT (190 AGREEMENT)
This is an intergovernmental agreement (Agreement) between CITY OF PORTLAND, a municipal corporation (City), and MULTNOMAH COUNTY, a Home Rule County and political subdivision of the State of Oregon, (County), pursuant to authority granted in ORS Chapter 190.


PURPOSE: 


The purpose of this Agreement is to provide for the dispersal of assets and property subject to forfeiture under Oregon Laws, Chapter 780 (2001) relating to civil forfeitures, and Oregon Laws, Chapter 666 (2001) relating to criminal forfeitures.


DEFINITIONS:


A.   City is, for purposes of this Agreement, a “forfeiting agency” as defined in Oregon Laws, Chapter 780 (2001).


B.   The Portland Police Bureau (Bureau) is an agency of City, and for purposes of this Agreement, a “seizing agency” as defined in Oregon Laws, Chapters 666 and 780 (2001).


C.   The Multnomah County District Attorney’s Office (District Attorney) is, for purposes of this Agreement, both a “law enforcement agency” and “forfeiture counsel” as those terms are defined in Oregon Laws, Chapters 666 and 780 (2001).


RECITALS:


A.   The 2001 Legislature enacted Oregon Laws, Chapters 666 and 780 (2001) as uniform statutory schemes providing the procedural and logistical framework for all non-federally based civil and criminal forfeiture actions occurring in the State of Oregon.


B.   City, Bureau and District Attorney wish to enter into a cooperative and mutually beneficial arrangement under the terms of Oregon Laws, Chapters 666 and 780 (2001) (hereinafter referred to as “Chapter 666” and “Chapter 780”).


C.   City, Bureau and District Attorney recognize that under the terms of Chapter 666 Section 15 and Chapter 780 Section 13, an intergovernmental agreement is desirable for the dispersal of funds received as a result of the prosecution of forfeiture actions.


D.   District Attorney has the requisite expertise and resources to prosecute forfeiture actions taken pursuant to Chapters 666 and 780.


E.   Bureau has the requisite expertise and resources to act as the seizing agency.


F.   City has the requisite and necessary resources to act as the forfeiting agency.


TERM:  


The term of this Agreement shall be from January 1, 2002 to July 31, 2005.  This Agreement may be renewed by mutual agreement of  the parties.


AGREEMENT:


A.   Civil Forfeiture


1.
When a judgment of civil forfeiture is entered in favor of City as the forfeiting agency pursuant to Chapter 780, and where forfeiture counsel is District Attorney, City shall within thirty (30) days of the end of the next City fiscal quarter reimburse District Attorney for all actual expenses incurred in prosecuting the forfeiture proceeding, and for attorney’s fees at a rate of $90/hour, subject to the limitations of paragraphs C.6 and C.8 and in accordance with ORS 475A.120.



2.
In the event Bureau cooperates with other law enforcement agencies in specific civil forfeiture cases prosecuted by District Attorney as forfeiture counsel, City and Bureau shall ensure that any agreements between the cooperating agencies regarding the distribution of proceeds shall include the reimbursements set forth in paragraph A.1. above, subject to the limitations of paragraphs C.6 and C.8.


3.
In the event a court of competent jurisdiction orders property and/or proceeds which were forfeited to City as forfeiting agency in a civil forfeiture action returned to a claimant, or transferred or otherwise conveyed to some third party, District Attorney shall return to City any attorney’s fees it has received in accordance with paragraph 1 or 2 of this subsection A.


4.
In the event that a claimant or financial institution is awarded costs, disbursements and/or attorney’s fees pursuant to Chapter 780 Section 36, City and District Attorney shall each be responsible for 50% of those costs, disbursements, and/or attorney’s fees.


5.
City may elect not to liquidate any real or personal property subject to forfeiture under the terms of Chapter 780, provided written notice of said election is provided District Attorney no less than ten (10) days following the entry of a final judgment of civil forfeiture pursuant to Chapter 780 Sections 11, 12 and/or 35.  If City proceeds under this paragraph, it shall make the disbursements otherwise required by Chapter 780 and this Agreement from other City funds based on the fair market value, appraisal value, or auction value, as agreed to by the parties to this Agreement, at the time of the entry of final judgment of forfeiture, except that the parties stipulate that property destroyed by agreement of the parties shall have a fair market, appraisal, and auction value of zero ($0).



6.
No civil forfeiture action involving property seized by Bureau that relates to a case criminally prosecuted by District Attorney will be commenced by any party to this Agreement without the mutual agreement of District Attorney and Bureau, except that nothing in this paragraph shall prohibit City from initiating civil forfeiture actions in cases in which District Attorney has declined to initiate a forfeiture proceeding.  Civil forfeiture actions may be commenced by District Attorney pursuant to this Section A only in circumstances in which a criminal forfeiture action has been dismissed due to the criminal defendant’s abscondence when a civil forfeiture action is the only means by which the parties may recover costs and expenses of seizure, maintenance, and pursuit of the forfeiture action. 


B.
Criminal Forfeiture


1.
Notwithstanding the manner of service of notices of seizure for criminal forfeiture, the parties agree that in all criminal forfeiture actions which involve property seized by a member or agent of Bureau, Bureau shall be the “seizing agency” as that term is defined in Chapter 666 Section 1(13).

2.
When a final judgment of criminal forfeiture is entered against the defendant and all claimants in a criminal forfeiture proceeding pursuant to Chapter 666, Bureau and City shall within thirty (30) days of the end of the next City fiscal quarter  distribute the property and/or proceeds in accordance with Chapter 666 Section 16, together with any interest earned, as follows:

a. Bureau shall first pay costs, including the expenses of publication, service of notices, towing, storage, and servicing or maintaining the seized property pursuant to Chapter 666 Section 6.  For purposes of this subparagraph B.2.a., costs shall also include the statutorily allowed actual out-of-pocket expenses and costs incurred by District Attorney in prosecuting the criminal forfeiture action through its final disposition, including related appeals involving the forfeiture action.  In the event that the final proceeds are less than the total of the expenses and costs incurred by Bureau and District Attorney, each shall be reimbursed its proportionate amount of the total expenses and costs from the proceeds received.  The parties reserve the right to seek recovery of their costs and expenses in contested cases as against third party claimants, whether individually or jointly sought.

b. After costs have been paid, Bureau shall distribute to the victim any amount Bureau was ordered to distribute pursuant to Chapter 666 Section 14(4).

c. After the distributions in subparagraphs B.2.a. and B.2.b. have been paid, Bureau shall distribute the remaining property and/or proceeds to City’s general fund.  Pursuant to Chapter 666 Section 16(2), City shall distribute three percent (3%) of this amount to the Asset Forfeiture Oversight Account established in ORS 475A.160, seven percent (7%) to the Illegal Drug Cleanup Fund established in ORS 475.495 for the purposes specified in ORS 475.495(5), and ten percent (10%) to the state General Fund.

d. Of the balance remaining after the distributions in subparagraphs B.2.a. through B.2.c., fifty percent (50%) shall be used for substance abuse treatment pursuant to a plan developed under Oregon Laws Chapter 834 (2001), Section One, and the remaining fifty percent (50%) shall be used for official law enforcement use.

e. Of the balance available for official law enforcement use, 50% shall be distributed to District Attorney and 50% shall be distributed to Bureau, subject to the limitations described in paragraph C.8. herein.


3.  In the event Bureau cooperates with other law enforcement agencies in specific criminal forfeiture cases prosecuted by District Attorney as forfeiture counsel, Bureau shall ensure that any agreements between the cooperating agencies regarding the distribution of proceeds shall include the distributions set forth in paragraph B.2, subject to the limitations described in paragraph C.8. herein. 



4.  In the event a court of competent jurisdiction orders forfeited property, proceeds, and/or a related interest which was forfeited to City or Bureau in a criminal forfeiture action returned to a claimant or transferred or otherwise conveyed to some third party, District Attorney shall return its proportionate share of the property ordered returned, except that District Attorney shall not be liable for amounts ordered paid as a result of Bureau’s noncompliance with Chapter 666 Section 6(a) unless such noncompliance was the result of an agreement between Bureau and District Attorney that the cash needed to be retained as evidence rather than being deposited in an interest-bearing account.


5.
City or Bureau may elect not to liquidate any real or personal property subject to forfeiture under the terms of Chapter 666, provided written notice of said election is provided to District Attorney no less than ten (10) days following the entry of a final judgment of criminal forfeiture.  If City or Bureau proceeds under this paragraph, it shall make the disbursements otherwise required by Chapter 666 and this Agreement from other City funds based on the fair market value, appraisal value, or auction value, as agreed to by the parties to this Agreement, at the time of the entry of final judgment of criminal forfeiture, except that the parties stipulate that property destroyed by agreement of the parties shall have a fair market, appraisal, and auction value of zero ($0).


C.
Provisions Applicable to All Cases

1.
Bureau shall be responsible for arranging the towing, storage, insurance, and maintenance of property seized for forfeiture; for service of notices of seizure for forfeiture; for publication when required, and for obtaining proof of publication; for necessary investigative follow-up; for research of title to, and claims for, property seized for forfeiture; for other obligations involving the safekeeping and care of property seized for forfeiture, and for timely notification of District Attorney of occurrences affecting District Attorney’s obligations or requiring action by District Attorney pursuant to this Agreement.


2.
District Attorney shall be responsible for arranging service of civil process when required; filing litigation-related documents with the applicable court; and for timely notification to Bureau of occurrences affecting Bureau’s obligations or requiring action by Bureau pursuant to this Agreement. 

   
3.
Bureau and District Attorney agree to consult with each other, through agents designated by each to carry out this Agreement, prior to taking actions which potentially affect the obligations, liabilities, or rights of the other under this Agreement, including the initiation of forfeiture actions; the dismissal, settlement, or other disposition of forfeiture actions; or the storage, sale, transfer, or other disposition of property seized for forfeiture.  Nothing in this paragraph shall be construed to require District Attorney to compromise the independent exercise of prosecutorial discretion in a criminal matter.



4.
No party to this Agreement shall seek the forfeiture of any “facility” which has been designated a “hazardous waste disposal site” or “hazardous waste storage site,” as those terms are defined in ORS 466.005, or an “illegal drug manufacturing site” as that is defined in ORS 453.858, without first obtaining the prior written approval of the other parties.


5.
In forfeiture cases involving the storage of vehicles seized for forfeiture, unless there is a written agreement prior to the commencement of the forfeiture proceeding in individual cases which provides otherwise, City and Bureau agree that the expense for which City or Bureau is reimbursed pursuant to Chapter 780 Section 14(2) and Chapter 666 Section 6 (the latter, as described in subparagraph B.2.a.) shall be $10 per day per stored vehicle for the first 120 days following the seizure of a vehicle for forfeiture, and $16 per day thereafter, which per-vehicle expense shall cover storage, maintenance, and any damage sustained while the vehicle is so stored.  The parties further agree that District Attorney shall not be liable for payments ordered or liabilities incurred as a result of damage occurring to items so stored.


6.
In the event a forfeiture action is dismissed, disposed of, or otherwise resolved without provision for full recovery of the parties’ costs and expenses, the parties agree to share equitably in such excess costs and expenses in amounts proportionate to their actually-incurred out-of-pocket costs and expenses, except that the parties agree that District Attorney shall not be entitled to attorney’s fees pursuant to paragraphs A.1. and A.2. unless all other out-of-pocket expenses incurred in the civil forfeiture proceeding have been paid. 



7.
In cases in which District Attorney is prosecuting a criminal case involving the seizure of assets by Bureau, Bureau may transfer the seized assets to a Department of Treasury (“Treasury”) agency for administrative or judicial forfeiture after consultation with District Attorney.  In such cases, forfeiture proceedings commenced by a Treasury agency which lead to Bureau’s receipt of some or all of the “net proceeds available for sharing,” as that is defined in Department of Treasury’s Guide to Equitable Sharing for Foreign Countries and Federal, State, and Local Law Enforcement Agencies, shall be passed through to District Attorney in an amount equal to 20% of Bureau’s equitable share, subject to the limitations described in paragraph C.8. herein if applicable.  District Attorney shall use such shared monies for law enforcement purposes in accordance with Department of Treasury’s Guide to Equitable Sharing for Foreign Countries and Federal, State, and Local Law Enforcement Agencies, Guidelines for Seized and Forfeited Property, and the related Directives.  Nothing in this paragraph shall be construed to limit District Attorney’s right to enter into similar agreements with other law enforcement agencies, or to apply for equitable shares in cases not otherwise covered by this Agreement.  



8.  
Notwithstanding the provisions of paragraphs A.1, A.2, B.2, B.3, and C.7, upon District Attorney’s receipt during its fiscal year (July 1-June 30) of a total of $150,000 from attorney’s fees for civil forfeiture cases pursuant to paragraphs A.1 and A.2 herein, distributions from criminal forfeiture proceedings pursuant to paragraphs B.2, and B.3 herein, and equitable share pass-throughs pursuant to paragraph C.7 herein, together with monies received by District Attorney pursuant to the similar provisions of District Attorney’s agreements with the Multnomah County Sheriff’s Office, Gresham Police Department, and Troutdale Police Department, the following shall occur:  (a) City shall no longer be further obligated to pay attorney’s fees in civil forfeiture cases as would otherwise be required by paragraphs A.1 and A.2; (b) Bureau shall be entitled to 80% of the balance of criminal forfeiture distributions available for law enforcement use rather than 50% as set forth in paragraphs B.2 and B.3; and (c) Bureau shall retain 100% of Bureau’s equitable share of federal forfeiture proceeds rather than 80% as set forth in paragraph C.7.


D.
Modification

This Agreement may be amended or altered at any time provided City and County agree to such change(s) in writing.

E.
Termination


This Agreement may be terminated by either party upon 60 days written notice.

F.
Indemnification
Subject to the conditions and limitations of the Oregon Constitution and the Oregon Tort Claims Act, ORS 30.260 through 30.300, County shall indemnify, defend and hold harmless City from and against all liability, loss and costs arising out of or resulting from the acts of County, its officers, employees and agents in the performance of this Agreement.  Subject to the conditions and limitations of the Oregon Constitution and the Oregon Tort Claims Act, ORS 30.260 through 30.300, City shall indemnify, defend and hold harmless County from and against all liability, loss and costs arising out of or resulting from the acts of County, its officers, employees and agents in the performance of this Agreement.

G.
Insurance
Each party shall each be responsible for providing worker’s compensation insurance as required by law.  Neither party shall be required to provide or show proof of any other insurance coverage.


H.
Adherence to Law
Each party shall comply with all federal, state, and local laws and ordinances, together with any ethical obligations, which are applicable to this Agreement, including but not limited to those set forth in Oregon Laws, Chapters 666 and 780 (2001).

I.
Non-Discrimination
Each party shall comply with all requirements of federal and state civil rights and rehabilitation statutes and local non-discrimination ordinances.

J.
Access to Records

Each party shall have access to the books, documents, and other records of the other which are related to this Agreement for the purpose of examination, copying, and audit, as needed to comply with reporting or other legal obligations of any party, unless otherwise limited by law.

K.
Subcontracts and Assignment
No party to this Agreement will subcontract or assign any part of this Agreement without the written consent of the other party. 

L.
No Third Party Rights  

Nothing in this Agreement shall be construed to create rights in any third party or other entity not a party hereto. 

M.
This Is The Entire Agreement
This Agreement constitutes the entire Agreement between the parties.  This Agreement may be modified or amended only by the written agreement of the parties.

CITY OF PORTLAND:

Vera Katz, Mayor



Date

Mark Kroeker, Chief of Police

Date

APPROVED AS TO FORM:

David Woboril, 



Date

Deputy City Attorney



MULTNOMAH COUNTY:
Diane Linn,




Date

County Chair

Michael D. Schrunk,



Date

District Attorney

APPROVED AS TO FORM:

Sandra N. Duffy,



Date

Deputy County Attorney
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1

