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5.33.950

5.33.010

A.

Unsolicited Proposal Policy.

Definitions.
(Amended by Ordinance Nos. 181547, 183445, 185898, 187373 and 187974, effective
September 7, 2016.)

The following definitions apply to the City of Portland’s Purchasing Authority,
Policies and Rules as contained in this Chapter.
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Addendum or Addenda: Additions or deletions to, material changes in,
or general interest explanations of the City’s Solicitation Documents.

“Administering Contracting Agency” means a governmental body in this
state or in another jurisdiction that solicits and establishes the original
Contract for Procurement of goods, services or Public Improvements in a
Cooperative Procurement.

2: Advantageous: In the City’s best interests, as assessed according to the
judgment of the City.

3. Affected Person/Offeror: A Person or Offeror whose ability to
participate in a Procurement or Public Improvement Contract is adversely
affected by the City.

4. Amendment: A change to a Contract made by Aadditions, er deletions,

te or correction material-changes-to-a-City-Contraet.

5; Authorized Representative: The-ewnerof-a—soleproprietorship,—a
partner—n—a—firm—orpartnership,—er,—a—A person with legal authority to

execute, amend, or terminate a Contract autherized-to-bind-a-corporation’s
board ol dircctors.

6: Award: The decision of the City to enter into a Contract with an
Offeror.

7. Bid: A response to an Invitation to Bid.

8- Bid or Proposal Bond/Bid or Proposal Security/Offer Security: A
means of securing execution of an Awarded Contract.

9. Bidder: An Offeror who submits a Bid in response to the City’s
Invitation to Bid.

10: Chief Procurement Officer: The person individual-eftheirdestgnee;

in charge of the Procurement Services Division of the Office of
Management and Finance.
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H- City: The City of Portland, Oregon-er-designee.

City Council: The City’s governing body of elected officials comprised of
the Mayor and Commissioners.

12: Closing: The date and time announced in the City’s Solicitation
Document as the deadline for submitting Offers.

COBID Certified Firm: a company that has been certified by the State of
Oregon Certification Office for Business Inclusion and Diversity (COBID)
as a minority-owned, woman-owned, emerging or other business entity. The
City recognizes the following certifications: Disadvantaged Business
Enterprise (DBE), Minority-owned Business Enterprise (MBE), Women-
owned Business Enterprise (WBE), Emerging Small Business Enterprise
(ESB) Service-Disabled-Veteran-owned Business Enterprise (SDVBE).

13: Commercially Useful Function (CUF): A function or service that the
enterprise or business actually performs, for which a demand exists in the
marketplace, and for which the enterprise ef-or business receives payment
that is proportionate to the work that the enterprise or business performs or
that conforms with industry standards. CUF does not include acting as a
broker to provide for other to perform work.

14 Competitive Bidding: A selection process that involves an advertised
public notice, issuance of a Writter Solicitation Document inviting Persons
to submit wWritten, signed, and sealed Bids that are received in
Procurement Services and publicly opened at a designated time and place.

15: Competitive Negotiation: A method of Contracting in which Proposal
evaluation and Contract Award result from an open and competitive
procedure, typically through the Request for Proposal process, in which
evaluation criteria in addition to price are considered in Contractor
selection.

16: Competitive Range: The number of Proposers the City will conduct
discussions or negotiate with if the City intends to conduct discussions or
negotiations in accordance with Chapter 5.33 or Chapter 5.34.

1+~ Construction Manager/General Contractor (CM/GC): An
alternative contracting method, or a Person selected pursuant to that
method, to perform a Public Improvement project. The method typically
requires a Contractor or Consultant to undertake design phase involvement,
constructability reviews, value engineering, scheduling, estimating and
acquiring subcontracting services, establishing a GMP Guaranteed
Maximum Price (GMP) to complete the Contract Work, acting as General
Contractor, coordinating and managing the building process, and providing
General Contractor expertise.




25.

18: Contract: See definition for £Public Contract.2

19: Contract Amount: The total of the Awarded Bid or Proposal amount,
including any approved alternates. The “original2 Contract or Price
Agreement Amount is, depending on the context, the maximum amount that
the City will pay for work performed pursuant to the Contract or Price
Agreement or an estimated amount when the amount is based on unit prices.
The “finalZ Contract or Price Agreement Amount is the amount that the City
aetaaly—pays to the Contractor or Consultant after execution of change
orders, Contractamendments Amendments, or variations in unit prices,
which cause the original Contract priee or Price Agreement to increase or
decrease.

20. Contract Execution: Contract Execution occurs when the Contract or
Price Agreement is signed by any mark, word, or symbol, in ink, or using
Electronic means by an Authorized Representative of an Offeror and the
City.

21+: Contractor or Consultant: The Person with whom the City executes
a Contract or Price Agreement.

Cooperative Procurement: means a Procurement conducted on behalf of

more than one governmental body. Cooperative Procurement includes but
is not limited to multiagency Contracts and Price Agreements. Cooperative
Procurement does not include an agreement formed among only
governmental bodies under ORS chapter 190 or by a statute, charter
provision, ordinance or other authority for establishing agreements between
or among governmental bodies or agencies or tribal governing bodies or

agencies.

Cooperative Procurement Group: means a group of governmental bodies
joined through an intergovernmental agreement for the purposes of

facilitating Cooperative Procurements.

22; Cost Estimate: The City’s most recent pre-solicitation, good faith
assessment of anticipated Contract costs, consisting of either the estimate
of an architect, engineer or other qualified professional, formal planning
budgetary, or confidential cost calculation documents, where available.

23. Days: Calendar days, including weekdays, weekends and holidays,
beginning at midnight and ending at midnight twenty—feur 24 hours later,
unless otherwise specified by these rules or the Solicitation Document.

24 Descriptive Literature: Informational materials concerning available
products or services submitted by Offerors in response to the City’s
Solicitation Document.

25: Domestic Partner: Any person who is registered with his or her
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employer as a domestic partner, or, in the absence of an employer-provided
registry, is registered as a domestic partner with a governmental body
pursuant to state or local law authorizing such registration and who is in fact
a current domestic partner with the person with whom that person was

reglstered Aﬂy—m%emai—emﬁ}eyeHegstgheﬁdemes&&p&Pmeﬁmp—mﬁs{

Bﬂfe&u—.

26: Electronic: Any means of transmission of information by eElectronic
device, including but not limited to eElectronic mail erFaestme. A

27 Electronic Advertisement: A notice of the City’s Solicitation

Document or Reguest for Qualifications or information, or a request for
price-gquotations; available through evertheInternetby:

b: the City’s Electronic Procurement System. An—FEleetronie
Ivert o elude o Solicitation L .

28: Electronic Offer: A response to the City’s Solicitation Document e

requestforprice-quotations-submitted-to-the City-via

b——the City’s Electronic Procurement System.

29; Electronic Procurement System: Asn information system that Persons
may access through the Internet, or that Persons may otherwise remotely
access through a computer, that enables Persons to send Electronic Offers
and the City to post Electronic Advertisements, receive Electronic Offers,

and conduct other activities related to the City’s pProcurement of gGoods
and sServices er-censtruction-serviees.

30: Emergency: Circumstances that:

a. could not have been reasonably foreseen;

b. create a substantial risk of loss, damage or interruption of services
or a substantial threat to property, public health, welfare or safety;
and

c. require prompt execution of a Contract to remedy the condition.



36. Emergency Procurement Contract: A Contract Awarded and executed
in response to an Emergency.

37. 3+ Equal Employment Opportunity (EEO): An “Equal Employment
Opportunity> Employer is one who does not engage in the discrimination
prohibited by Federal law and who is registered as an EEO employer with
the City of Portland.

38. 32: Equal Benefits (EB): means the provision of the same or equivalent
benefits to employees with spouses and employees with Ddomestic
Ppartners, to spouses of employees and Ddomestic Ppartners of employees,
and to dependents and family members of spouses and dependents and
family members of Ddomestic Ppartners.

39. 33: Facsimile: A document that has been transmitted to and received by
the City in a format that is capable of being received by a device commonly
known as a facsimile machine. A facsimile machine allows hard copy
documents to be sent over telephone lines and be printed in another location.

40. 34: Goods: Supplies, equipment, materials, personal property, including
any tangible, intangible and intellectual property and rights and licenses in
relation thereto, and combinations of any of the items identified in this
definition.

41. Interstate Cooperative Procurement: A permissive Cooperative
Procurement in which the Administering Contracting Agency is a
governmental body, domestic or foreign, that is authorized under the
governmental body’s laws, rules or regulations to enter into Contracts and
in which one or more of the participating governmental bodies are located
outside this state.

42.  36-_Invitation to Bid (ITB): The Wwritten document that invites offers
from prospective contractors pursuant to either ORS 279B.055 or
279C.335.

43. “Joint Cooperative Procurement” means a Cooperative Procurement in

which the participating governmental bodies or the Cooperative
Procurement group and the bodies’ or group’s Contract requirements or
estimated Contract requirements for Price Agreements are identified.




Life Cycle: consecutive and interlinked stages of a Goods or Services
system, from cradle to grave, e.g. from resource generation and raw material
acquisition through production, use, and final disposal.

Life Cycle Analysis or Life Cycle Assessment: a comprehensive method
for assessing a range of environmental impacts across the full life cycle of
a Goods or Services system. It is a tool that can be used to evaluate the
environmental impacts of a product, material, process, or activity.

Life Cycle Costing: a method for calculating the costs of Goods or Services
throughout their life cycle. It includes total cost of ownership and positive
or negative externalities which can be monetized, both to the City and

society.

38: Local Contract Review Board: The Portland City Council;—et

designee.

39. Nonresident Bidder: A Bidder who is not a State of Oregon Resident
Bidder.

40. Offer: A Bid or Proposal Whkitten in response to a Solicitation
Document.

41: Offeror: A Person that who submits an Offer.

42: Opening: The date, time and place announced in the Solicitation
Document for the public Opening unsealing of Written; sealed Offers.

Original Contract means the initial Contract or Price Agreement solicited
and Awarded during a Cooperative Procurement by an Administering
Contracting Agency.

Permissive Cooperative Procurement means a Cooperative Procurement
in which the Purchasing Contracting Agencies are not identified.

43: Person: An individual, corporation, business trust, estate, partnership,
limited liability company, association, joint venture, governmental agency,
public corporation or any other legal or commercial entity who has the legal
capacity to enter into a Contract or Price Agreement.

44: Personal Services: as used in these rules, means services performed
under a Professional, Technical or Expert Services Contract governed by
Chapter 5.68 or pursuant to ORS 279A.055.

45. Prequalification: Depending on the context, either the process
followed by the City to determine the qualifications of an Offeror or the
process to determine the suitability of particular Goods or Services.



Price means the cost to the City of the Goods and/or Services under
Contracts procured under the procurement Code of the City of Portland.

46: Price Agreement: A Contract for the Procurement of Goods or
Services at a set price with:

a. No guarantee of a minimum or maximum purchase; or

b. An initial order or minimum purchase combined with a continuing
Contractor or Consultant obligation to provide Goods or Services,
in which the City or other contracting agency does not guarantee a
minimum or maximum additional purchase.

47: Procurement: The act of purchasing, leasing, renting or otherwise
acquiring Goods or Services. Procurement includes each function and
procedure undertaken or required to be undertaken by the City to enter into
a Contract or Price Agreement, administer a Contract or Price Agreement,
and obtain the performance ef against a Contract under-the-State Publie

Ceontraecting Code or Price Agreement.

Procurement List means a listing of those nonprofit agencies for Disabled
Individuals that currently are qualified to participate in the program created
by ORS 279.835 to 279.850 and includes a list of the products and Services
offered by such agencies and determined by the State Procurement Office
to be suitable for purchase by the City.

48. Procurement Services: A division of the Bureau of Revenue and
Financial Services in the City of Portland.

49; Product Sample: The exact goods, or a representative portion of the
exact goods requested by a Solicitation Document.

Project: All components of a City's planned undertaking that gives rise to
the need for Goods or Services.

50 Proposal: A Written response to a Request for Proposals.

51: Proposer: A Person who submits a Proposal in response to the City’s
Request for Proposals.

52: Public Contract: A sale or other disposal, or & the purchase, lease,
rental or other acquisition, by the City, of personal property, sServices,
including personal sServices, Public Improvements, public works, minor
alterations, or ordinary repair or maintenance necessary to preserve a Public
Improvement, but does not include “grants.”

53: Public Improvement: A project for construction, reconstruction or
major renovation on real property by or for the City. Public Improvements
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do not include projects for which no funds of the City are directly or
indirectly used, except for participation that is incidental or related
primarily to project design or inspection or Emergency work, minor
alteration, ordinary repair or maintenance necessary to preserve a Public
Improvement.

Public Notice: (also Notice and Notice of Intent) A notice in written or
electronic format by the City of its intention to perform an action such as,
but not limited to, issuing a solicitation or entering into a contract.

Procuring Contracting Agency: means a governmental body that procures
goods, services or Public Improvements from a Contractor based on the
Original Contract established by an Administering Contracting Agency.

54: Qualified Rehabilitation Facility (QRF): A nonprofit community
rehabilitation facility certified as a community rehabilitation program or a
vocational service provider through the Oregon Department of Human
Services through ORS 278.835 to 278.850 whose purpose is to assist and
encourage disabled individuals and which:

a. During the fiscal year employs disabled individuals for not less than
75 percent of the hours of direct labor required for the manufacture
or provision of its products or services.

b. Shall be either a community rehabilitation program certified through
the Oregon Vocational Rehabilitation Division or a vocational
service provider certified through the Oregon Mental Health
Division of the Department of Human Resources;

c. Meets the definition given in ORS 279.835(4); and

d. Shall be currently certified by the Oregon Department of
Administrative Services (OBAS) as a QRF; i.e., is listed as a current
certificate holder in the annual QRF Directory, published by
(ODBAS) that Department.

ORF Contract: A Contract entered into under the program created by ORS
279.835 t0 279.850.

55. Repair and Maintenance: Ordinary repairs and maintenance
necessary to preserve a public improvement. Typically, such repairs and
maintenance do not prolong the lifespan of a public improvement nor
increase its value beyond what was originally constructed.

56 Request for Proposals (RFP): All documents, paper or electronic,
used for soliciting Proposals— in accordance with these rules, or when
permitted by Chapter 5.34 and 5.68.
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5% Request for Qualifications (RFQ): A Written document, issued by
the City to prospective Contractors or Consultants, that seeks a description
of their experience and qualifications to perform certain identified Work
that may or may not lead to the issuance of an RFP.

58: Resident Bidder: A Bidder that has paid unemployment taxes or
income taxes in this state during the 12 calendar months immediately
preceding submission of the Bid, has a business address in this state and
has stated in the Bid whether the Bidder is a “Resident Bidder” as this is
defined.

59. Responsible Offeror, Bidder or Proposer: A Person who has
submitted an Offer, Bid or Proposal and who meets the standards set forth
in Sections 5.33.500 or 5.34.500, as applicable, and who has not been
debarred, disqualified, or who has not failed to prequalify when
Prequalification is required by the Solicitation Document.

60: Responsive Offer, Bid or Proposal: An Offer, Bid or Proposal that
substantially complies in all material respects with applicable Solicitation
procedures and requirements and the Solicitation Document.

61 Scope: The range and attributes of the Goods or Services described in
the applicable Solicitation Preeurement-dDocument.

62: Services: All sServices other than “personal” or “PTE” services
covered by Portland City Code Chapter 5.68.

63: Signature: Any Written or Electronic mark, word or symbol that is
made or adopted by a Person with the intent to be bound to a Contract or
Price Agreement.

Social Cost of Carbon: the net present value of climate damages (with

harmful damages expressed as a positive number in dollars per metric ton
of COs-equivalent) from one or more tons of CO, or CO»-equivalent
emissions. The social cost of carbon is meant to be a comprehensive
estimate of climate change damages and includes, among other things,
changes in net agricultural productivity, human health, property damages
from increased climate risks, changes in energy system costs, and the value
of ecosystem services.

65: Solicitation: A request by the City for prospective Contractors or
Consultants to submit Offers
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5.33.020

2015.)

66- Solicitation Document: An Invitation to Bid, Request for Proposals
or other document issued to invite Offers from prospective Contractors or
Consultants pursuant to ORS Chapter 279B or 279C.  All documents
referenced by the Solicitation Document are included in, and considered
part of, the Solicitation Document.

67- Specification: A description of the physical or functional
characteristics, or of the nature of a supply, Services or construction item,
including any requirement for inspecting, testing or preparing a supply,
Services or construction item for delivery and quantities or qualities of
materials to be furnished under a Contract or Price Agreement.
Specifications generally will state the result to be obtained and may, on
occasion, describe the method and manner of doing the Work to be
performed.

68. Subcontractor/Subconsultant: A Person, other than the Contractor>s
or Consultant’s employee, hired by the Contractor or Consultant to perform
a portion of the Work required by the Contract.

Sustainable Procurement: procurement that has the greatest positive
environmental, social and economic impacts possible over the entire life

cycle.

Total Cost of Ownership: the comprehensive accounting of the total cost
of acquiring a good or service, including initial costs, energy and
operational costs, regulatory costs, longevity and efficacy of service, and

disposal costs.

69: Work: The act of furnishing of all materials, equipment, labor, and
incidentals necessary to successfully complete any individual item in a
Contract or Price Agreement or, in context, the entire Contract or Price
Agreement and the timely successful completion of all duties and
obligations imposed by the Contract.

70: Writing: Letters, characters and symbols inscribed enpaper by hand,
print type, or any other method of impression, intended to represent or

convey particular ideas or meanings. “Wiiing” when—required—or

City Council as Local Contract Review Board.
(Amended by Ordinance Nos. 184403, 185065, 185898 and 187373, effective October 14,
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A. Pursuant to ORS 279A.060, the City Council is designated as the Local
Contract Review Board for the City. The City Council shall exercise all the powers
and duties conferred upon it by State law, except to the extent that such powers and
duties have been delegated by these rules, or by a separate ordinance, to others. In
order to carry out its powers and duties, the City of Portland’s Purchasing
Authority, Policies and Rules, Chapter 5.33, and Chapter 5.34, and 5.68 are hereby
adopted by City Council.

B. The procedural rules of the City Council sitting as the Local Contract Review Board
are the same as those regulating City Council as provided by Chapter 3.02.

C. The Attorney General Model Public Contracting Rules do not apply to the City’s
Procurement of goods, services, and certain construction services. Instead, the rules
contained in Chapters 5.33; and 5.68 apply to those Procurements. Similarly, the
Attorney General Model Public Contracting rules for Construction do not apply,
except with respect to CM/GC Procurements. Notwithstanding CM/GC
Procurements, the Rules contained in Chapter 5.34 apply to the City’s Public
Improvements and construction services. It is the intent of these rules to permit the
City to act to the full extent permitted by State law. To the extent that the rules
adopted in Chapters 5.33, and 5.34, and 5.68 appear to give the City less authority
than State law, then State law shall prevail and the City may act to the full extent
permitted by State law.

D. The City Council reserves to itself the authority to authorize Contracts and Price
Agreements and Amendments to Contracts and Price Agreements that exceed the
contracting authority delegated to the Chief Procurement Officer or other City
official by ordinance or City Code.

5.33.030 Application of Purchasing Code.
(Amended by Ordinance Nos. 181547, 183445, 185065 and 185898, effective February
20, 2013.)

A. The procurement methods stated in Chapter 5.33 are applicable to the purchase of
Goods or Services, or both, but are not applicable to the following:

1. Contracts or agreements to which the State Purchasing Code, ORS Chapters
279A, 279B and 279C, does not apply;

2. Contracts between the City and:
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Another “contracting agency” as defined by ORS 279A.010;

The Oregon Health and Science University;

The Oregon State Bar;

A governmental body of another state;

The federal government;

An American Indian tribe or an agency of an American Indian tribe;

A nation, or a governmental body in a nation, other than the United
States; or

An intergovernmental entity formed between or among
governmental bodies of this or another state, the federal
government, an American Indian tribe or an agency of an American
Indian tribe, a nation other than the United States or a governmental
body in a nation other than the United States.

Contracts pursuant to 10 U.S.C. § 381 (relating to law enforcement
equipment suitable for counter-drug activities through the Department of
Defense), the Electronic Government Act of 2002 (relating to automated
data processing equipment, including firmware, software, supplies, support
equipment, and services from federal supply schedules), or other federal law
that the City Council determines are similar to those Acts in effectuating or
promoting transfers of property to the City;

Contracts, agreements or other documents entered into, issued or
established in connection with:

a.

The incurring of debt by a public body, including but not limited to
the issuance of bonds, certificates of participation and other debt
repayment obligations, and any associated Contracts, agreements or
other documents, regardless of whether the obligations that the
Contracts, agreements or other documents establish are general,
special or limited;

The making of program loans and similar extensions or advances of
funds, aid or assistance by a public body to a public or private body
for the purpose of carrying out, promoting or sustaining activities or
programs authorized by law; or

The investment of funds by a public body as authorized by law, and
other financial transactions of a public body that by their character
cannot practically be established under the competitive Contractor
selection procedures of Sections 5.33.100 through 5.33.225;
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Professional, technical and expert Contracts governed by Chapter 5.68, and
any other Contract specifically designated as a Personal Service Contract
by the City Council,

Grants, defined as follows:
a. An agreement under which:

(1) the City receives moneys, property or other assistance,
including, but not limited to, federal assistance that is
characterized by federal law or regulations, loans, loan
guarantees, credit enhancements, gifts, bequests,
commodities, or other assets;

2) The assistance received by the City is from a grantor for the
purpose of supporting or stimulating a program or activity of
the City; and

A3 No substantial involvement by the grantor is anticipated in
the program or activity other than involvements associated
with monitoring compliance with grant conditions; or

b. An agreement under which:

1) The City provides moneys, property or other assistance,
including, by but not limited to, federal assistance that is
characterized as a grant by federal law or regulations, loans,
loan guarantees, credit enhancements, gifts, bequests,
commodities or other assets;

?2) The assistance is provided to a recipient for the purpose of
supporting or stimulating a program or activity of the
recipient; and

A3 No substantial involvement by the City is anticipated in the
program or activity of the recipient other than involvement
associated with monitoring compliance with the grant
conditions.

Acquisitions or disposals of real property or interests in real property;

Sole source expenditures when rates are set by law or ordinance for
purposes of these rules concerning source selection;

Revenue Generating Contracts: Contracts whose primary purpose is
generating revenue and are typically Awarded to the Offeror proposing the
most Advantageous or highest monetary Offer to the City, or both, except
to the extent of the Chief Procurement Officer’s authority as stated in
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5.33.040

A.

10.

Section 5.33.040. The City Council may designate a particular Contract as
a revenue-generating Contract;

Contracts for Sale of Advertising in City Publications. The right to
advertise in City publications may be sold without Competitive
Bidding. The City may utilize this exclusion when it publishes material and
wants to recoup part of the cost by selling advertising to be placed in that
publication. The revenue generated from the sale of advertising shall be
applied to the cost of the publication;

Authority of Chief Procurement Officer.
(Amended by Ordinance Nos. 181547, 183445, 184403, 185065, 185898, 187373, 187974
and 189451, effective April 10, 2019.)

For Contracts covered by Chapters 5.33 and 5.34, the Chief Procurement Officer is
authorized to:

1.

Advertise for Bids or Proposals fer-Geeds—and-Serviees without specific
authorization from City Council; when the anticipated amount is included
within the current fiscal year budget and is $1,000,000 or less.

Award and execute Contracts for the purchase or lease of Goods and
Services, without specific authorization by ordinance of City Council
whenever the Contract Amount is $1,000,000 or less.

Award and execute Price Agreements for the purchase or lease of Goods
and Services if the yearly estimated cost to the City is $1,000,000 or less.

Recommend the Award of a Contract for Goods and Services by a report to
City Council for Contracts in excess of $1,000,000. If the City Council
adopts the recommendation, it shall approve the Award by ordinance.

Advertise for Bids or Proposals for-Geeds-and-Serviees when the proposed
purchase is not included within the current fiscal year budget and the
anticipated Contract Amount exceeds $1,000,000 when City Council
approves of the purchase by Ordinance. Thereafter, the Chief Procurement
Officer may award and execute a Contract if the Contract Amount is
$1,000,000 or less. If the Contract Amount exceeds $1,000,000 the Chief
Procurement Officer shall recommend the Award of a Contract by report to
City Council.

Authorize and execute amendments for Contracts; and Price Agreements

andIntergovernmental-Agreements involving the procurement of Goods

and Services that were originally executed in accordance with Chapters 5.33
and 5.34 as follows:
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10.

11.

12.

13.

a. Amendments not exceeding 25 percent of the original Contract
Amount.

b. Amendments exceeding 25 percent of the original Contract Amount,
provided that the amended Contract Amount does not exceed
$1,250,000 and the director of the bureau in whose behalf of the
Contract was issued concurs.

c. Execute amendments to Price Agreements if the yearly estimated
cost to the City is $1,250,000 or less.

d. Amendments whenever an ordinance approved by the City Council
grants additional authority to the Chief Procurement Officer beyond
that stated in these rules.

Authorize final payment for a Procurement of Goods and Services after
confirming that all Work is completed and accepted by the City, as follows:

a. Whenever the final Contract Amount does not exceed 25 percent of
the original Contract Amount; or

b. Whenever the final Contract Amount exceeds 25 percent of the
original Contract Amount, provided that the final Contract Amount
is less than $1,250,000 and the Director of the Bureau on whose
behalf the Contract was issued concurs.

Adopt forms, procedures, and administrative rules for all City purchases of
Goods and Services regardless of amount. The City shall use the forms,
procedures and administrative rules unless they conflict with the City Code.

Establish a procedure providing appropriate financial control over the
authorization provided by Sections 5.33.055 and 5.33.060.

Revoke or place conditions on the authority of directors and officers to issue
limited purchase orders obligating the City for purchase of materials or
services not to exceed $10,000, in the event of violations of these rules.

Perform such other duties as directed by the Portland City Code, City
Council or the Commissioner-in-Charge of Procurement Services.

Delegate the Chief Procurement Officer’s authority under this Chapter in
accordance with City practices.

Resolve protests of Contract Award decisions and other matters as required
by City Code.
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5.33.050

The Chief Procurement Officer is responsible for and shall make all purchases in
accordance with State law, City Charter, and the City of Portland’s Purchasing
Authority, Policies and Rules, Chapters 5.33 and 5.34.

In addition to the delegation of authority provided in Paragraph A. above, the Chief
Procurement Officer is authorized to:

21.  Award, execute and amend Revenue Generating Contracts; and

32. Award, execute and amend any other Contracts; or Price Agreements and
1GAs when authorized by an ordinance adopted by City Council.

Notwithstanding the grant of authority above, the Chief Procurement Officer may
forward any contract or agreement to the City Council for approval.

Authority for Golf Concession Contracts.

(Repealed by Ordinance No. 187373, effective October 14, 2015.)

5.33.055

Authority of Appropriation Unit Managers.

(Repealed by Ordinance No. 187373, effective October 14, 2015.)

5.33.060

Authority of Directors.

(Amended by Ordinance Nos. 183445, 185898, 187373 and 187974, effective September
7,2016.) Directors of Bureaus or Offices are authorized to:

A.

Execute Contracts obligating the City for purchases of Goods and Services for use
by their bureau in an amount not to exceed $10,000 for a single transaction as
specified in Section 5.33.180. Procurements shall not be artificially divided or
fragmented so as to constitute Procurements under $10,000.

Execute Contracts whenever an ordinance approved by the City Council grants
additional authority to a Bureau Director beyond that stated in these rules.

Authorize the awarding of grants not to exceed $5,000 when the proposed grant is
included within the current fiscal year budget. Amendments to grants that increase
the grant amount may occur only when the additional amount is included within
the current fiscal year budget or as otherwise adopted by the City Council by
ordinance.

Award, execute, amend, and terminate Intergovernmental Agreements (IGA)

whenever the IGA amount is less than $50,000 unless the IGA creates a new
government body.
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Execute nondisclosure agreements (other than those set forth in PCC 3.15.090)

between the City and vendors in order for the Bureau to review proprietary, trade
secret and confidential information on products, services and technologies that
are, or might be, considered for use by the Bureau. A nondisclosure agreement is
one that prohibits the release of proprietary, trade secret or confidential
information, whether held by the City or the vendor, and does not include any
monetary consideration. Non-disclosure agreements must be approved as to form
by the City Attorney’s Office.

Execute data grant agreements (other than those set forth in PCC 3.15.090)

between the City and grantees in order for the Bureau to share Bureau data. A
data grant agreement is one in which the City will grant the use of pertinent City
data to other agencies, organizations or individuals for research projects or
projects performed under Contract with the City. Data grant agreements may
include monetary consideration to the City. Data grant agreements must be
approved as to form by the City Attorney’s Office.

Execute intellectual property license agreements between the City and third

5.33.065

parties for the sale, license or permission to use City intellectual property, as
managed by the Bureau. Develop, adopt and maintain any Bureau policies related
to the use of the Bureau’s intellectual property, including the maintenance,
protection and enforcement of the Bureau’s rights in their intellectual property.
Intellectual property license agreements must be approved as to form by the City
Attorney’s Office.

Authority for Stormwater Improvements.

(Added by Ordinance No. 184403, effective February 2, 2011.) The Director of the Bureau
of Environmental Services is authorized to execute eContracts for stormwater
improvements not to exceed $206;600 $500,000 for stormwater management improvement
projects on private property when such projects are authorized as a Special Procurement.
The Director of the Bureau of Environmental Services is also authorized to execute
amendments to these agreements, provided the amendments do not cause the contract

amount to exceed $260;600 $625,000.

5.33.070

Purchasing Goods, Services and Public Improvements from City Employees.

(Amended by Ordinance Nos. 181547, 183445, 185898 and 187373, effective October 14,

2015.)

A.

Purchasing Erem from City Employees. The Chief Procurement Officer, City
Official or City employee shall not make any purchase—ef-Goods—and-Services

Procurements from any City employee, or any business with which a City employee
is associated, except as follows:

1. When the purchase is expressly authorized by ordinance; or
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5.33.075

2. During a state of Emergency as provided by Chapters 15.04 and 15.08; and
when approved in Writing by the Mayor, or the person performing the
Mayor’s duties, under those Chapters.

“Business with which a City employee is associated” means any business in which
the City employee is a director, officer or owner.

In any situation in which the Chief Procurement Officer believes that a purchase
would cause an appearance of impropriety, regardless of whether the purchase is
authorized by this or any other code provision, the Chief Procurement Officer may
condition the proposed purchase on approval by Council.

Affirmative Action.

(Amended by Ordinance Nos. 184403 and 187974, effective September 7, 2016.)

A.

Pursuant to ORS 279A.100, the City may limit competition ea— for Contracts for
Goods and Services, or on other Contracts with an estimated cost of $50;000
$150.,000 or less to carry out affirmative action policies, in accordance with policies
and procedures established by the City.

1. COBID firms Direct Contracting: The City may directly enter into
Contracts with COBID firms which have been certified by the State of
Oregon and are current in their certification at the time of Contract Award,
without a competitive solicitation process. Each City bureau may have only
one active Contract awarded to a COBID firm for a specific service or
professional discipline using this procurement authority. The Chief
Procurement Officer may make situational exceptions to the contract
limitation.

Pursuant to ORS 279A.105, the City may require a Contractor or Consultant to
Subcontract some part of a Contract to, or to obtain materials to be used in
performing the Contract from:

1. A business enterprise that is certified under ORS 200.055 as an emerging
small business; or

2. A business enterprise that is:
a. Certified under ORS 200.055 as an emerging small business; and
b. Is located in or draws its workforce from economically distressed

areas, as designated by the Oregon Economic and Community
Development Department (OECDD); or

c. Owned or controlled by a disabled veteran, as defined in ORS
408.225.
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5.33.076

A Subcontractor certified under ORS 200.055 as an emerging small business is
located in or draws its workforce from economically distressed areas if:

1. Its principal place of business is located in an area designated as
economically distressed by the OECDD pursuant to administrative rules
adopted by the OECDD; or

2. The Contractor certifies in Writing to the City that a substantial number of
the Subcontractor’s employees or Subcontractors that will manufacture the
goods or complete the services under the Contract reside in an area
designated as economically distressed by the OECDD pursuant to
administrative rules adopted by OECDD. For the purposes of making the
foregoing determination, the City shall determine in each particular instance
what proportion of a Contractor’s Subcontractor’s employees or
Subcontractors constitute a substantial number.

3. The City shall include in each Solicitation Document a requirement that
Offerors certify in their Offers in a form prescribed by the City, that the
Offeror has not and will not discriminate against a Subcontractor in the
Awarding of a subcontract because the Subcontractor is a minority, women
or emerging small business enterprise certified under ORS 200.055.

The City may sanction a Person from consideration of Award of the City’s
Contracts under ORS 200.065 or ORS 200.075 in accordance with these rules.

Equal Employment Opportunity.

(Added by Ordinance No. 187373, effective October 14, 2015.)

A.

It is unlawful to discriminate on the basis of race, religion, color, sex, marital status,
familial status, national origin, age, mental or physical disability, sexual orientation
or source of income in programs, activities, services, benefits, and employment
whether carried out by the City of Portland, directly or through a contractor or any
other entity with whom the City of Portland arranges to carry out its programs and
activities except as allowed by federal law, rules and regulations.

Any person, vendor, contractor, or entity of any type must be registered with the
City of Portland as an EEO Employer in order to be eligible to be awarded any
Contract.

Procurement Services has the authority to adopt rules, establish standards and
procedures it deems necessary to effectively carry out this program

Contractors and Subcontractors shall provide all information requested by the City
to assist it in performing its duties.

If the City receives a complaint filed by any person or entity that alleges prohibited
discrimination by a Contractor or Subcontractor, or when information comes into
its possession indicating that a Contractor or Subcontractor may have engaged in
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prohibited discrimination, the City may conduct an investigation to determine
whether the complaint or the information is correct.

5.33.077 Equal Benefits.
(Added by Ordinance No. 187373, effective October 14, 2015.)

A. No contractor on a City Contract shall discriminate by policy or practice in the
provision of employee benefits between an employee with a domestic partner and
an employee with a spouse, subject to the following exceptions:

B. Procurement Services has the authority to adopt rules, establish standards and
procedures it deems necessary to effectively carry out this program in a manner,
but not limited to the following:

1. Examine contractor's benefit programs;
2. Allow for remedial action after a finding of non-compliance;
3. Determine and impose appropriate sanctions or remedies by contractors

including, but are not limited to:

a. Disqualification of the contractor from bidding on or being awarded
a City Contract for a period of up to 3 years; and

b. Contractual remedies, including, but not limited to, termination of
the Contract.

c. Impose other appropriate contractual and civil remedies and
sanctions for violations.

4. Impose other appropriate contractual and civil remedies and sanctions for
violations.
C. The City shall not execute or award a Contract with a contractor unless such

contractor has agreed not to discriminate in the provision of employee benefits as
provided for in this Chapter.

5.33.080 Envirenmentally Preferable Sustainable Procurement.
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Sustainable Procurement Policy. Under the direction of the Chief Procurement

Officer, Procurement Services shall develop and maintain a Sustainable
Procurement Policy that directs action to understand and take responsibility for the
environmental, social, and economic impacts of City Procurement decisions using
a Life Cycle perspective. All City bureaus and offices shall comply with the
Sustainable Procurement Policy and include the Sustainable Procurement Policy
directives and best practices in their Procurement planning and decisions.

Consumption Reduction. As part of the City’s Sustainable Procurement

commitment, City bureaus and offices shall strive to reduce consumption by using
strategies such as, but not limited to, the following:

1. Fully assessing the need:
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2. Reusing, repairing, and repurposing goods and materials on hand;

3. Purchasing durable goods and materials;

4. Purchasing goods with minimal packaging;

S. Utilizing manufacturer leasing and take-back programs;

6. Purchasing reusable, repairable, and recyclable goods and materials;

1. Investing in technologies and processes that facilitate reuse, consumption

reduction, or lean inventories.

Life Cycle Costing. As part of the City’s commitment to understanding and taking

responsibility for the environmental, social, and economic impacts of City

Procurement decisions, whenever feasible City bureaus and offices shall utilize

Life Cycle costing methods to determine the full cost of a product, service, or

design, and factor these costs into Procurement decisions and Contract award

criteria. This includes factoring in the social cost of carbon and similar

methodologies that monetize the human health, social, and environmental impacts

of the City’s Procurement decisions.

Use of Product or Service Sustainability Standards or Labels.

1.

City bureaus and offices shall utilize, as applicable, reputable third-party

environmental and/or social product and/or service standards
(“sustainability standards”) when specifying or procuring Goods or
Services. Reputable sustainability standards are those that:

a. Have been developed by a third-party through a public, transparent,
and broad stakeholder process:

b. The standard criteria are relevant and represent leadership in the
applicable issue areas for the covered Goods or Services; preferably
addressing multiple environmental or social impacts throughout the
product or service Life Cycle.

City bureaus and offices shall utilize, as applicable, reputable third-party

environmental and/or social product and/or service labels (“sustainability
labels”) when specifying or procuring Goods or Services. Reputable
sustainability labels are those:

a. That represent product or service compliance to a reputable, third-
party sustainability standard:

b. Where product or service compliance to the standard is verified by
an impartial third-party;
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C. Where the label is awarded by an impartial third-party:

That satisfy the standards for sustainability certification and label programs
developed by the International Organization for Standardization or other
recognized standards-setting or accreditation organizations.

5.33.085 Preference for Goods Fabricated or Processed Within State or Services
Performed Within State.

(Added by Ordinance No. 185898, effective February 20, 2013.) Notwithstanding
provisions of law requiring the City to award a contract to the lowest responsible bidder or
best proposer or provider of a quotation, a contracting agency that uses public funds to
procurement goods or services for a public use under ORS Chapter 279B may give
preference to procuring goods that are fabricated or processed entirely within this state, or
services that are performed entirely within this state.

A. If the goods or services cost is not more than 10 percent more than goods that are
not fabricated or processed entirely within this state a preference may be given. If
more than one bidder or proposer qualifies for the preference described in this
Subsection, the City may give a further preference to a qualifying bidder or
proposer that resides in or is headquartered in this state.

B. The City may set a higher percentage than the percentage set forth above if the City,
in a written determination to support the order, finds good cause to set the higher
percentage and explains the City’s reasons and evidence for the finding.

C. This Section does not apply to emergency work, minor alterations, ordinary repairs
or maintenance work for public improvements or to other construction contracts as
described in ORS 279C.

5.33.090 Use of Price Agreements.
(Amended by Ordinance Nos. 183445 and 187373, effective October 14, 2015.) If the City
Awards a Price Agreement er-executesarequirements-contraet that will allow the City to
purchase whatever quantity it needs from a Contractor, then City Bureaus shall make their
purchases from that Contract unless the Chief Procurement Officer grants an exemption to
that requirement. Price Agreements resulting from a participating agreement utilizing a
cooperative agreement through another agency are exempt from this requirement.

5.33.100 Overview of Source Selection and Contractor Selection.
(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A. The City shall Award a Contract for Goods and Services covered by this Code using
any method authorized by State law or City Code. Such different methods are called
methods of “source selection.” Source selection methods include Cooperative
Procurements, Competitive Sealed Bidding, Competitive Sealed Proposals and
small, intermediate, sole source, Emergency and Special Procurements.

B. State law requires the City to use the services of Qualified Rehabilitation Facilities
(QRF’s) in certain instances. When required, the City shall use a QRF pursuant to
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5.33.105

Section 5.33.110 before proceeding with a purchase through other methods of
source selection.

Once the appropriate source selection method has been chosen, the City may
consider the best process of selecting a Contractor within the source selection
method it has chosen.

The City may employ methods of Contractor selection for the Procurement of
Goods and Services by using any process authorized by State law, including multi-
tiered processes as set forth in Subsection 5.33.210 B.6.d., including, but not limited
to:

1. An Award or Awards based solely on the ranking of Proposals;

2. Discussions leading to best and final Offers in which the City may not
disclose private discussions leading to best and final Offers;

3. Discussions leading to best and final Offers, in which the City may not
disclose information derived from Proposals submitted by competing
Proposers;

4. Serial negotiations, beginning with the highest ranked Proposer;

5. Competitive simultaneous negotiations;

6. Multiple-tiered competition designed to identify, at each level, a class of

Proposers that fall within a Competitive Range or to otherwise eliminate
from consideration a class of lower ranked Proposers;

7. A multi-step Request for Proposals requesting the submission of un-priced
technical submittals, and then later issuing a Request for Proposals limited
to the Proposers whose technical submittals the City had determined to be
qualified under the criteria set forth in the initial Request for Proposals; or

8. Any combination of methods described in Subsections 5.33.100 D.1. - 7. or
as otherwise adopted by the City Council by ordinance.

The methods of Contractor selection identified in Subsection 5.33.100 D. shall
conform to the procedures identified in these rules.

The Chief Procurement Officer is authorized, but not required, to waive any
nonconformity with the rules of Contractor selection if the Chief Procurement
Officer determines that the defect was minor and likely would not have had an
effect on the outcome of the selection process.

Feasibility and Cost Analysis.

(Added by Ordinance No. 183445; Amended by Ordinance No. 185065, effective January
1,2012.)
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For purposes of this rule, the term “bureau” means a department, bureau, office or
other subdivision of the City of Portland.

Before conducting a procurement that pertains exclusively for services other than
professional services, and which is estimated to exceed $250,000, the bureau shall
conduct an analysis to determine if it is feasible to use the City’s own personnel or
resources to perform the same services. The City may determine that it is not
feasible if:

1. The bureau needing the services lacks the specialized capabilities,
experience or technical or other expertise necessary to perform the services.
In making this finding, the City shall compare the bureau’s capability,
experience or expertise in the field most closely involved in performing the
services with a potential contractor’s capability, experience or expertise in
the same or a similar field; or

2. Special circumstances require the bureau to procure the services by
contract. Special circumstances may include, but are not limited to,
circumstances in which:

a. The terms under which the bureau receives a grant or other funds for
use in a procurement require the bureau to obtain services through
an independent contractor;

b. Other state or federal law requires the bureau to procure services
through an independent contractor;

c. The procurement is for services that are incidental to a contract for
purchasing or leasing real or personal property, including service
and maintenance agreements for equipment that is leased or rented;

d. The bureau cannot accomplish policy, administrative or legal goals,
including but not limited to avoiding conflicts of interest or ensuring
independent or unbiased findings in cases when using the bureau’s
existing personnel or persons the bureau could hire through a regular
or ordinary process would not be suitable;

e. The procurement is for services to which the provisions of ORS
279B.080 (emergency procurements) apply;

f. The procurement is for services, the need for which is so urgent,
temporary or occasional that attempting to perform the services with
the bureau’s own personnel or resources would cause a delay that
would frustrate the purpose for obtaining the services; or

g. The services the bureau intends to procure will be completed within
six months after the date on which the contract for the services is
executed.
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If it 1s determined it is not feasible to acquire the services with the bureau’s own
personnel or resources, a written determination shall be made and kept in the City’s
procurement file. If it is determined it is feasible to acquire the services with the
bureau’s own personnel or resources, the bureau shall conduct a cost analysis as set
forth in Subsections 5.33.105 D. — F. below.

The bureau shall first estimate the bureau’s cost of performing the services,
including:

1. Salary or wage and benefit costs for contracting agency employees who are
directly involved in performing the services, including employees who
inspect, supervise or monitor the performance of the services.

2. Material costs, including costs for space, energy, transportation, storage,
raw and finished materials, equipment and supplies.

3. Costs incurred in planning for, training for, starting up, implementing,
transporting and delivering the services and costs related to stopping and
dismantling a project or operation because the contracting agency intends
to procure a limited quantity of services or procure the services within a
defined or limited period of time.

4. Miscellaneous costs related to performing the services. The contracting
agency may not include in the cost analysis the contracting agency’s indirect
overhead costs for existing salaries or wages and benefits for administrators
or for rent, equipment, utilities and materials except to the extent that the
costs are attributable solely to performing the services and would not exist
unless the contracting agency performs the services.

After estimating the bureau’s costs, the bureau shall estimate the cost a potential
contractor would incur in performing the services. The bureau may estimate a
contractor’s potential costs by any reasonable means, including, but not limited to,
past bids or current information provided by contractors performing the same or
similar services. In the absence of information that can be reasonably and simply
obtained without the expenditure of undue time and expense, a bureau may employ
employing percentage markups for overhead and profit. No matter the method, the
bureau’s estimate should ensure it captures the following costs:

1. Average or actual salary or wage and benefit costs for contractors and
employees who:

a. Work in the industry or business most closely involved in
performing the services that the contracting agency intends to
procure; and

b. Would be necessary and directly involved in performing the services
or who would inspect, supervise or monitor the performance of the
services;
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Material costs, including costs for space, energy, transportation, storage,
raw and finished materials, equipment and supplies; and

Miscellaneous costs related to performing the services, including but not
limited to reasonably foreseeable fluctuations in the costs for the items
identified in this subsection over the expected duration of the procurement.

Profit Included. Contracting Costs include the Authorized Agency’s
estimate of Contractor’s profit in addition to the estimate of Contractor’s
costs under Subsection 5.33.105 E. If the Authorized Agency, in the
reasonably near past, received Bids or Proposals for the performance of the
Services under consideration, or reasonably comparable services, the
Authorized Agency may consider the pricing offered in those Bids or
Proposals in making its estimate. Similarly, the Authorized Agency may
consider what it actually paid under a Contract for the same or similar
services. For the purposes of these examples, the reasonably near past is
limited to Contracts, Bids or Proposals entered into or received within the
five (5) years preceding the date of the cost estimate. The Authorized
Agency must take into account, when considering the pricing offered in
previous Bids, Proposals, or Contracts, adjustments to the pricing in light
of measures of market price adjustments that apply to the Services, such as
the Consumer Price Indexes.

After comparing the estimate of the bureau’s costs with a potential contractor’s
costs, a bureau may proceed with the procurement only if the contracting agency
would incur more cost in performing the services with the contracting agency’s
own personnel and resources than the contracting agency would incur in procuring
the services from a contractor.

1.

Notwithstanding the fact that a potential contractors’ cost may be less, the
state legislature has decided that a bureau cannot proceed with the
procurement if the sole reason the bureau’s estimated costs are lower than
a potential contractor’s estimated costs is because the bureau’s costs for
salary or wage and benefit costs for the bureau’s employees, as calculated
in Subsection 5.33.105 D.1. above is greater than the average or actual
salary or wage and benefits costs for contractors and employees, as
calculated in Subsection 5.33.105 E.1. above.

A bureau may proceed with a procurement even if the bureau determines
that the bureau would incur less cost in providing the services with the
contracting agency’s own personnel and resources if at the time the bureau
intends to conduct a procurement, the bureau lacks personnel and resources
that are necessary to perform the services within the time in which the
services are required. If the contracting agency conducts a procurement
under the conditions described in this paragraph, the contracting agency
shall:
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5.33.110

a. Keep a record of the cost analysis and findings that the contracting
agency makes for each procurement the contracting agency
conducts under this section, along with the basis for the contracting
agency’s decision to proceed with the procurement; and

b. Collect and provide copies of the records described in Subsection
5.33.105 F.2.a. each calendar quarter to the City Council.

Qualified Rehabilitation Facilities.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

Policy: It is the policy of the City to encourage and assist Disabled Individuals to
achieve maximum personal independence through useful and productive gainful
employment by assuring an expanded and constant market for sheltered workshop
and activity center products and services, thereby enhancing their dignity and
capacity for self-support and minimizing their dependence on welfare and need for
costly institutionalization. An essential element of this policy is to support
sheltered employment to the fullest extent provided by law by contracting for
needed Goods and services available from QRFs. The City shall identify
contracting opportunities within the organization and Award appropriate Contracts
to QRFs in accordance with this rule.

Procurements from QRFs

1. When the City intends to procure a product or service that is listed on the
Procurement List, it shall procure that product or service, at the Price
determined by the State Procurement Office, from a Qualified
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Rehabilitation Facility if the product or service is of Specifications
appropriate to the City’s Procurement needs and is available within the time
required by the City.

The City shall enter into and renew QRF Contracts only for the specific
products or services that are on the Procurement List.

If a QRF is removed from the Procurement List, the City shall not Award
or renew a QRF Contract, and the removal from the Procurement List shall
constitute sufficient grounds for the City to terminate any outstanding QRF
Contract.

No placement of a product or service on the Procurement List shall act to
displace a Contractor under an existing Contract with the City for the same
product or service prior to the expiration or other termination of the
Contractor’s Contract with the City. However, where a product or service
is on the Procurement List, no existing Contract shall be renewed for such
a product or service.

If a QRF submits a Competitive Bid, Proposal, price quotation or other
Offer in a competitive Procurement for a Contract, then regardless of
whether the Offer was accepted, that QRF may not, at any time during the
initial term of the Contract for which the QRF submitted a Bid, Proposal or
Offer, make any claim to the City that the product or service that was the
subject of the Offer is on the Procurement List. If, during the Solicitation
process, a QRF claims the product or service that is the subject of the
Procurement is on the Procurement List, then, if the product or service is
determined to have been on the Procurement List at the time the Solicitation
Document was issued, the Solicitation process shall be terminated so long
as a Contract has not been fully executed at the time the claim is made.

PC. Determination of Price/Changes to QRF Contracts

1.

When a product or service on the Procurement List is offered by more than
one QRF, the City may purchase the required product or service from any
QRF without competition between QRFs.

The City may use the formal selection procedure similar to that described
in Section 5.33.050 to select a QRF to provide a service on the Procurement
list, provided that:

a. The Solicitation shall not request any information concerning price
and price shall not be a consideration in making the Award.

b. The Solicitation shall not be advertised.

c. Notice of the Solicitation may be given to those QRFs offering the
service on the Procurement List.
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3.

Price.

After selection of a QRF the price will be determined in accordance
with Subsection 5.33.110 D.3.

Price for products or services where the Price is listed. For products
or services on the Procurement List where the Price is listed, the
Contract shall provide that the City will pay the Price that is listed.

Price for services where the Price is not listed. For services for
which no Price is listed on Procurement List, the City shall proceed
as follows:

)

2

©))

“)

The City shall request that the QRF submit its proposed Price
to the City based on the volume or Scope of the Work and
Specifications provided by the City as prescribed in the
proposed Contract between the QRF and the City. For
janitorial and security services where a Fair Wage is required
to be paid, the Specifications shall state the wage required to
be paid.

In submitting its proposed Price to the City, the City shall
require the QRF to make full disclosure of known costs. The
disclosure must include documentation, on a form
prescribed by the State Procurement Office, that the costs
proposed will result in a Price that will permit the QRF to
recover the amounts prescribed in ORS 279.845(1)(a). The
City shall require that an authorized officer of the QRF
certify that the costs claimed are, to the best of the officer’s
knowledge, reasonable and adequate, and that the proposed
Price will permit the QRF to recover the amounts prescribed
in ORS 279.845(1)(a).

If the QRF and the City agree on the terms and conditions of
a proposed Contract and the price for the services to be
provided under the proposed Contract, the Department shall
present the proposed Contract (including the agreed Price)
to the State Procurement Office for review and approval of
the Price. Ifthe QRF and the City cannot agree on the price,
the parties shall present the issue of price to the State
Procurement Office for determination.

The City shall not execute or implement any Contract under
the program created by ORS 279.835 to 279.850 until the
State Procurement Office has transmitted notice of the Price
approved determined by the State Procurement Office to the
City and the QRF.
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5.33.120

c. Re-determinations of Price. The Price established by the State
Procurement Office shall apply for the initial term or period of the
Contract unless otherwise approved by the State Procurement
Office. The State Procurement Office may re-determine a Price at
the request of a QRF or City, or at the discretion of the State
Procurement Office. Until the State Procurement Office approves a
new Price, the QRF shall continue to provide, at the established
Price, the service or product in accordance with the Scope of Work
that was the basis for establishing the existing Price.

d. The City shall not pay or agree to pay a QRF any amount other than
the Price approved by the State Procurement Office. Any Price
established by the State Procurement Office for a product or service
shall remain in effect until the State Procurement Office approves a
new Price.

The City shall not make material changes (changes that affect the cost of providing
the products or services in more than a negligible manner) to the Specifications of
a QRF Contract under ORS 279.835 to 279.850 unless the changes are in Writing
and have been submitted to the State Procurement Office for a re-determination of
Price. If the City wishes to make a material change to the Specifications from the
most recent Solicitation for the product or service, the City shall notify the QRF in
Writing of the specific changes in the Scope of Work or other conditions which will
be required during the new Contract period. No agreement making a material
change in the Specifications shall be executed until State Procurement Office re-
determines the Price.

Sole-Source Procurements.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Generally. The City may Award a Contract without competition as a Sole Source
Procurement if the Chief Procurement Officer or Council, depending on the amount
of the Contract, makes a Written finding that:

1. Efficient utilization of existing Goods or Services requires the acquisition
of compatible Goods or Services; or

2. The Goods or Services required for the exchange of software or data with
other public or private agencies are available from only one source; or

3. The Goods or Services are for use in a pilot or an experimental project; or

4. Any other findings that support the conclusion that the Goods or Services
are available from only one source.

Negotiation with a sole source Contractor is desirable. The City is entitled to
negotiate with any sole source Contractor to obtain a favorable price, terms or
conditions.
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5.33.130

Public Notice. The City shall give notice of the determination that the Goods or
Services or class of Goods or Services are available from only one source when the
Contract is estimated to be greater than $50,000 by publishing a notice on
Procurement Services’ website at least seven (7) Days before the Contract is
Awarded.

Emergency Procurements.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

The City may Award a Contract as an Emergency Procurement without the use of
competitive sealed Bidding or competitive sealed Proposals as authorized by ORS
279B.050(2) when the requirements of ORS 279B.080 and this rule are met.

The Council, or person authorizing the Emergency Procurement, shall document
the nature of the Emergency and describe the method used for the selection of the
particular Contractor. The City shall encourage competition for Emergency
Procurements to the extent reasonable under the circumstances.

shall be-asfollows:

C*. The Chief Procurement Officer er-designee may deelare award, execute,

amend, and terminate the existence-of-anEmergency-andauthorize-the-City
or—any—of isbureaus—to—enter—inte—an Emergency Procurement Contract
under-$150,000-with authorization from the Commissioner-in-Charge of the
City Office, Bureau or Department.

D. If the Chief Procurement Officer or person to whom the powers of the Chief
Procurement Officer have been delegated is unable to perform the duties of
the Chief Procurement Officer position, the director of a City Office, Bureau
or Department may award, execute, amend, and terminate an Emergency
Procurement Contract with authorization from the Commissioner-in-
Charge of the City Office, Bureau or Department.




Ea. Following the deelaration—of Emergeney the For all Emergency

Procurement Contracts exceeding $150,000, the Commissioner-in-

Charge shall immediately prepare an ordinance for City Council
approval of the Emergency Procurement Contract by—the—City
Ceounetl at its next regularly scheduled session or as soon as possible

Fb. If the City Council adopts the ordinance, the City will pay for the
Work required by the Emergency Procurement Contract. If City
Council disapproves the ordinance, the City only will pay for Work
performed prior to the date that the City Council considered the
ordinance for approval. If fer—anyreasen presentation of the
ordinance to the City Council is delayed, the City will pay stiH-wiH
only—be—tiable for Work performed prior to the time when the
ordinance first was presented to the City Council.

All documentation of Emergency Procurements shall be sent to the Chief
Procurement Officer for record keeping purposes.

AH——sueh Emergency Procurement Contracts, whether or not signed by the

Contractor, shall be deemed to contain a termination for convenience clause
permitting the City to immediately terminate the Contract at its discretion and,
unless the Contract was void, the City shall may pay the Contractor only for Work
performed prior to the date of termination phas and the Contractor’s unavoidable
costs incurred as a result of the termination. Iane-event-will Tthe City pay shall not
be liable for Contractor’s anticipated lost profits or consequential damages as a
result of the termination.

For an emergency procurement of construction services that are not public
improvements, the City official authorized to execute an Emergency Procurement
Contract under this section shall ensure competition for a contract for the
emergency work that is reasonable and appropriate under the emergency
circumstances. In conducting the procurement, the City official authorized to
execute an Emergency Procurement Contract under this section shall set a
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5.33.135

solicitation time period that the City determines to be reasonable under the
emergency circumstances and may issue written or oral requests for offers or make
direct appointments without competition in case of extreme necessity.

Declaration of State of Emergency or Disaster.

(Added by Ordinance No. 181547; amended by Ordinance No. 183345, effective January
6,2010.)

A.

When the Mayor or person designated to perform the duties of office of the Mayor
(“EquivalentDesignee”), proclaims a State of Emergency or Disaster the Mayor or
Equivalent Designee may, by direct appointment, Aaward Eemergency
Procurement Ceontracts for the acquisition of goods, services, construction services
and public improvements for the purpose of responding to the State of Emergency
or Disaster. This section does not eliminate the power of any individual otherwise
authorized to award or execute contracts under other portions of the City Code.

The Proclamation of a Disaster or State of Emergency are-instances-ef—“extreme
neeessity—so—that-the Mayor—orEqutvalentis permitsted the Mayor to award

execute, amend, and terminate Emergency Procurement Ceontracts. by—direet
appem%mem and-witheut %he—neeessa—ty—fer—eempeﬂ-&eﬂ Hewever—eemﬁeﬁﬁeﬂ—rs

aSOna anees: When
a Proclamatlon of a State of Emergency or Dlsaster is issued, the City hereby
waives the requirement of furnishing sufficient performance and payment bonds
for any public improvement contracts or construction services contracts awarded
pursuant to this Section when such bonds otherwise would be legally required.
Nonetheless, any person authorized to award a contract may make a request for
such bonds whenever it appears to be appropriate.

The Mayor or Egquivalent Designee may delegate the authority to award contracts,
in whole or in part, to any appropriate person, to responds to the State of Emergency
or Disaster .

A written contract is not required, but documentation of contracts awarded pursuant
to this section shall be kept to the extent practicable under the circumstances.

Al—sueh Emergency Procurement Contracts, whether or not signed by the
Contractor, shall be deemed to contain a termination for convenience clause
permitting the City to immediately terminate the Contract at its discretion and,
unless the Contract was tHegal-er void, the City shall may pay the Contractor only
for Work performed prior to the date of termination phas and the Contractor’s
unavoidable costs incurred as a result of the termination. lane-event-will Tthe City
pay shall not be liable for Contractor’s anticipated lost profits or consequential
damages as a result of the termination.

All documentation of Emergency Procurement Contracts shall be sent to the Chief
Procurement Officer for record keeping purposes.
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5.33.140

All Emergency Procurement Contracts Awarded when there was no Emergency or
reasonable perception of Emergency are void unless the Emergency Procurement
Contract was otherwise valid under another portion of the City’s Purehasing
Procurement Rules.

If an Emergency Procurement Contract is not in writing, the City shall execute a
Written Contract with the Contractor as soon as possible thereafter as circumstances
permit.

Cooperative Purchasing.

(Amended by Ordinance Nos. 181547 and 185898, effective February 20, 2013.)

A.

The City may participate in, sponsor, conduct or administer Joint Cooperative
Procurements to establish Contracts or Price Agreements for Goods or Services, as
defined in these rules, that use source selection methods substantially equivalent to
those set forth in Sections 5.33.200, 5.33.210 or 5.33.220.

The City may participate in, sponsor, conduct or administer Permissive Cooperative
Procurements to establish Contracts or Price Agreements for the acquisition of
Goods or Services, as defined in these rules, that use source selection methods
substantially equivalent to those set forth in Sections 5.33.200 or 5.33.210.

The City may participate in, sponsor, conduct or administer Interstate Cooperative
Procurements to establish Contracts or Price Agreements for the acquisition of
Goods or Services, as defined in these rules, that use source selection methods
substantially equivalent to those set forth in Sections 5.33.200 or 5.33.210.

A Solicitation and Award process uses source selection methods substantially
equivalent to those identified in Sections 5.33.200, 5.33.210 or 5.33.220 if the
Solicitation and Award process:

1. Calls for Award of a Contract on the basis of a lowest Responsible Bidder
or a lowest and best Bidder determination in the case of Competitive Bids,
on the basis of a determination of the Proposer whose Proposal is most
Advantageous based on evaluation factors set forth in the Request for
Proposals in the case of competitive Proposals;

2. Does not permit the application of any geographic preference that is more
favorable to Bidders or Proposers who reside in the jurisdiction or locality
favored by the preference than the preferences provided in ORS
279A.120(2); and

3. Uses reasonably clear and precise Specifications that promote suitability for
the purposes intended and that reasonably encourage competition.

The City shall determine, in Writing, whether the Solicitation and Award process
for an Original Contract arising out of a Cooperative Procurement is substantially
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equivalent to those identified in Sections 5.33.200, 5.33.210 or 5.33.220 in
accordance with Section 5.33.140.

F. Protests. Protests regarding the use of all types of Cooperative Procurements shall
be governed by the applicable provisions of Section 5.33.700 et seq.
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5.33.145

Rules on all types of Cooperative Procurements.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

5.33.150

If the City is the Administering Contracting Agency, then:

1. It may charge a fair and reasonable fee to purchasing Contract agencies that
represent the excess costs of administering the Contract in light of the
Purchasing Contracting Agencies use of that Contract; and

2. Determine whether the purchasing Contract agency must enter into a
Written agreement with it.

If the City is a Purchasing Contracting Agency it is authorized to pay a fee to the
Administering Contracting Agency that the Chief Procurement Officer determines
is fair and reasonable in light of all the circumstances surrounding the Procurement,
including the savings that may be obtained if a Cooperative Procurement is used,
the cost of the Procurement in relationship to the fee, and other factors as may be
considered. Ifa fee is paid, it will be borne by the Bureau or portion of the City on
whose behalf the Procurement is being made.

Cooperative procurements are subject to the requirements of Section 5.33.105 in
regard to service contracts in excess of $250,000.

Joint Cooperative Procurements.

(Amended by Ordinance Nos. 181547 and 185898, effective February 20, 2013.)

A.

A Joint Cooperative Procurement is a Cooperative Procurement in which the
governmental bodies or the Cooperative Procurement Group and the bodies’ or
Group’s Contract requirements or estimated Contract requirements for Price
Agreements are identified in the Solicitation Document.

A Joint Cooperative Procurement is valid only if:
1. The conditions of Subsection 5.33.140 B. are met;

2. The Administering Contracting Agency’s Solicitation and the Original
Contract or Price Agreement identifies the Cooperative Procurement group
or each participating Purchasing Contracting Agency and specifies the
estimated Contract requirements; and

3. No material change is made in the terms, conditions or prices of the Contract
between the Contractor and the Purchasing Contracting Agency from the
terms, conditions and prices of the Original Contract between the
Contractor and the Administering Contracting Agency.

A Joint Cooperative Procurement may not be a Permissive Cooperative
Procurement.
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5.33.160

A.

Permissive Cooperative Procurements.
(Amended by Ordinance Nos. 185065, 185898 and 187373, effective October 14, 2015.)

A Permissive Cooperative Procurement is a Cooperative Procurement in which the
Purchasing Contracting Agencies are not identified in the Solicitation Document.

The City may enter into a Permissive Cooperative Procurement if:

1.

2.

The conditions of Subsection 5.33.140 B. are met;

The Administering Contracting Agency’s Solicitation and Award process
for the original Contract allows other governmental bodies to establish
contracts or price agreements under the terms, conditions and prices of the
original contract;

The Contractor agrees to extend the terms, conditions and prices of the
original contract to the Purchasing Contractor Agency; and

No material change is made in the terms, conditions or prices of the contract
or price agreement between the Contractor the Purchasing Contracting
Agency from the terms, conditions and prices of the original contract
between the Contractor and the Administering Contracting Agency.

If the City wishes to enter into a Contract or Price Agreement arising out of a
Permissive Cooperative Procurement it must publish notice of its intent to do so if
it is estimated that the City will spend in excess of $250,000, on Goods and Services
acquired under the Contract or Price Agreement.

For purposes of determining whether the City must give notice of intent to establish
a Contract through a Permissive Cooperative Procurement, as required by ORS
279A.215(2)(a), the estimated amount of procurement will exceed $250,000 if:

1.

The City’s Contract or Price Agreement arising out of the Permissive
Cooperative Procurement expressly provides that the City will make
payments over the term of the Contract or Price Agreement that will, in
aggregate, exceed $250,000, whether or not the total amount or value of the
payments is expressly stated;

The City’s Contract or Price Agreement arising out of the Permissive
Cooperative Procurement expressly provides for payment, whether in a
fixed amount or up to a stated maximum amount, that exceeds $250,000; or

The City reasonably contemplates, based on historical or other data
available to the Purchasing Contracting Agency, that the total payments it
will make for Goods or Services under the Contract or Price Agreement
will, in aggregate, exceed $250,000 over the anticipated duration of the
Contract or Price Agreement.
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5.33.170

The notice of intent required by this rule shall contain the following information:

1. A description of the Procurement;

2. An estimated amount of the Procurement;

3. The name of the Administering Contracting Agency; and

4. A time, place and date by which comments must be submitted to the City

regarding the intent to establish a Contract or Price Agreement through a
Permissive Cooperative Procurement;

Time: The City shall advertise the notice in the same manner as provided in
Subsection 5.33.300 A. The City shall give the notice required by this rule no
fewer than seven (7) Days before the deadline for submitting comments regarding
its intention to establish a Contract or Price Agreement through a Permissive
Cooperative Procurement.

An Administering Contracting Agency that intends to establish a Contract or Price
Agreement arising out of the Permissive Cooperative Procurement it administers
may satisfy the notice requirements set forth in ORS 279A.215(2)(a) by including
the information required by Subsection 5.33.160 D., in the Solicitation Document
related to the Permissive Cooperative Procurement, and including instructions in
the Solicitation Document to potential Offerors describing how they may submit
comments in response to the Administering Contracting Agency’s intent to
establish a Contract or Price Agreement through the Permissive Cooperative
Procurement. The content and timing of such notice shall comply in all respects
with ORS 279A.215(2), ORS 279A.215(3) and these Rules.

If the City receives comments on the intent to establish a Contract or Price
Agreement through a Permissive Cooperative Procurement, the City shall make a
Written determination that establishing a Contract or Price Agreement is in the best
interest of the City before executing the Contract or using the Price Agreement.

Interstate Cooperative Procurements.

(Amended by Ordinance Nos. 181547 and 185898, effective February 20, 2013.)

A.

An Interstate Cooperative Procurement is a Permissive Cooperative Procurement
in which the Administering Contracting Agency is a governmental body, domestic
or foreign, that is authorized under the governmental body’s laws, rule or
regulations to enter into Contracts and in which one or more of the participating
governmental bodies are located outside the State of Oregon.

The City may procure Goods and Services through an Interstate Cooperative
Procurement if:

1. The Conditions of Subsection 5.33.140 B. are met;
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The Administering Contracting Agency’s Solicitation and the Original
Contract allows other governmental bodies to establish Contracts or Price
Agreements under the terms, conditions and prices of the Original Contract;
and

The Administering Contracting Agency permits the Contractor to extend
the use of the terms, conditions and prices of the Original Contract to the
Purchasing Contracting Agency; and

The City:

a. was listed in the Solicitation of the Administering Contract Agency
as a party that may establish Contracts or Price Agreements under
the terms, conditions and prices of the Original Contract and the
Solicitation was advertised in Oregon, or

b. is a member of a Cooperative Procurement Group and the Group
was listed in the Solicitation of the Administering Contracting
Agency as a party that may establish Contracts or Price Agreements
under the terms, conditions and prices of the Original Contract and
the Solicitation was advertised in Oregon; or

c. publishes a Notice of intent to establish a Contract or Price
Agreement in the manner required by Subsection 5.33.170 C. below.

Notice of Intent. If the City is required by this rule to publish a notice of intent to
establish a Contract or Price Agreement through an Interstate Cooperative
Procurement, the notice shall include:

1.

2.

A description of the proposed Procurement;
An estimated amount of the proposed Procurement;
The name of the Administering Contracting Agency; and

A time, place and date by which comments must be submitted to the City
regarding its intent to establish a Contract or Price Agreement through an
Interstate Cooperative Procurement.

The City shall give public notice at least seven (7) Days before the deadline for
submission of comments regarding its intent to establish a Contract or Price
Agreement through an Interstate Cooperative Procurement.

If the City receives comments within seven (7) Days after publication of its notice,
the City shall make a Written determination that establishing a Contract or Price
Agreement through an Interstate Cooperative Procurement is in the best interest of
the City and provide a copy of the Written determination to any vendor that
submitted comments before a Contract or Price Agreement may be established.
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5.33.180

Small Procurements.

(Amended by Ordinance Nos. 183445 and 187974, effective September 7, 2016.)

A.

5.33.190

A.

For Procurements of Goods and Services not exceeding $10,000 the City may
Award a Contract as a Small Procurement pursuant to ORS 279B.065 and this rule.
The City may choose any method of selecting such Contractors, including, but not
limited to, offering the Contract to only one firm or conducting a competition for
the Contract.

State law prohibits a Procurement from being artificially divided or fragmented so
as to constitute a small Procurement under this section.

Notwithstanding any other provisions of the City Code, small Procurements shall
not be amended beyond $10,000 without prior approval of the Chief Procurement
Officer before the additional Goods or Services are provided.

Intermediate Procurements.

Generally. For Procurements of Goods and Services not exceeding a Contract
Amount of $150,000, the City may Award a Contract as an Intermediate
Procurement pursuant to ORS 279B.070. A Procurement shall not be artificially
divided or fragmented so as to constitute an intermediate Procurement under this
section.

1. Oral PriceQueotations Bids: For Procurement of Goods and Services not
exceeding $50,000, the City may Award a Contract after seeking three oral

or Written price-guotations-Bids.

2. Written Price-Quetations-Bids: For Procurements of Goods or Services
anticipated to exceed $50,000 but not exceeding $150,000, the City may
Award a Contract after seeking three Written price-quetations Bids.

3. Written Proposals Only: For Procurements of Goods and Services of any
dollar amount not exceeding $150,000, the City may Award a Contract after
seeking three Proposals. All Proposals must be in writing; the City may not
seek oral Proposals.

For all iIntermediate Procurements, the City shall seek at least three informally
solicited competitive price—quotations Bids or competitive Proposals from
prospective Contractors, and shall keep Written records of the sources of the
gquetations Bids or Proposals received. If three quetations-Bids or Proposals are not
reasonably available, the City may proceed with the Procurement but only after
making a Written record of the effort made to obtain the guetatiens Bids or
Proposals.

Negotiations: The City may negotiate with an Offeror to clarify its price-quetation
Bid or Proposal or to effect modifications that will make the price-guetation Bid or
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5.33.200

A.

Proposal acceptable or more Advantageous to the City, provided that all Offerors
contacted are offered the same opportunity in order to compete on the same basis.

Competitive Sealed Bidding.
(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

The City may procure Goods and Services by Competitive Sealed Bidding as set
forth in ORS 279B.055. An Invitation to Bid (ITB) is used to initiate a competitive
sealed Bid Solicitation and shall contain the information required by Subsection
5.33.200 B. Public Notice of the Competitive Sealed Bidding Solicitation shall be
provided as required by Section 5.33.300.

Invitation to Bid. The ITB shall include the following:

1. General Information.

a.

A time and date by which the Bids must be received and as well as
a plaee location at which the Bids must be submitted;

The name and title of the person designated for the receipt of Bids
and the person designated by the City as the contact person for the
Procurement, if different;

A Procurement description;

A time, date, and place that Prequalification applications, if any,
must be filed and the classes of Work, if any, for which Bidders must
be prequalified in accordance with ORS 279B.100 and Section
5.33.510;

A statement that the City may cancel the Procurement or reject any
or all Bids in accordance with ORS 279B.100 and Section 5.33.645;

A statement that requires the Contractor or Subcontractor to possess
an asbestos abatement license, if required under ORS 468A.710;

All Contractual terms and conditions applicable to the Procurement;
Notice of any pre-Offer conference as follows:
1) The time, date and location of any pre-Offer conference; and

) Whether attendance at the conference will be mandatory or
voluntary; and

3) That statements made by the City’s representatives at the
conference or elsewhere are not binding upon the City unless
confirmed by Written Addendum;
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i. The form and submission of Offers and any other special
information, e.g., whether Offers may be submitted by Electronic
means;

i The scheduled Closing;

k. The effiee location where the Specifications for the Goods or
Services may be reviewed;

L. A statement that each Bidder to an ITB must identify whether the
Bidder is a “Resident Bidder,” as defined in Subsection 5.33.010
A5575.;

m. Bidder’s certification of nondiscrimination in obtaining required

Subcontractors in accordance with ORS 279A.110(4). (See Section
5.33.075); and

n. How the City will notify Offerors of Addenda and how the City will
make Addenda available. See Section 5.33.430; and

0. That Bidders may be required to obtain a Business Lieense tax
registration account and wmay—be are required to be EEO/EB
certified.

p. If the City intends to Award Contracts to more than one Bidder, the

City must identify in the Solicitation Document the manner in which
it will determine the number of Contracts it will Award. The criteria
shall require the City to purchase the lowest priced Goods or
Services available from the multiple Contracts.

City Need to Purchase. The character of the Goods or Services the City is
purchasing including, if applicable, a description of the acquisition,
Specifications, delivery or performance schedule, inspection and
acceptance requirements. The City’s description of its need to purchase
must:

a. Identify the scope of the work to be performed under the resulting
contract, if the City awards one;

b. Outline the anticipated duties of the Contractor under any resulting
contract;
c. Establish the expectations for the contractor’s performance of any

resulting contract; and

d. Unless the City, for Good Cause specifies otherwise, the scope of
work must require the contractor to meet the highest standards
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prevalent in the industry or business most closely involved in
providing the Goods or Services that the City is purchasing.

Evaluation process.

a. The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process, if any;

b. Evaluation criteria, including the relative value applicable to each
criterion, that the City will use to determine the Responsible Bidder
with the lowest Responsive Bid and the evaluation criteria the City
will use to determine acceptability of any Goods or Services to be
purchased;

dc.  The City shall set forth objective evaluation criteria in the
Solicitation Document in accordance with the requirements of ORS
279B.055(6)(a). Evaluation criteria need not be precise predictors of
actual future costs, but to the extent possible, such evaluation factors
shall be reasonable estimates based on information the City has
available concerning future use.

Preference for Goods manufactured from Recycled Materials under Section
5.33.080 and ORS 279A.125;

Unless otherwise provided in the Contract, the Contractor shall not assign,
sell, dispose of, or transfer rights, nor delegate duties under the Contract,
either in whole or in part, without the City’s prior Written consent. Unless
otherwise agreed by the City in Writing, such consent shall not relieve the
Contractor of any obligations under the Contract. Any assignee or transferee
shall be considered the agent of the Contractor and be bound to abide by all
provisions of the Contract. If the City consents in Writing to an assignment,
sale, disposal or transfer of the Contractor’s rights or delegation of
Contractor’s duties, the Contractor and its surety, if any, shall remain liable
to the City for complete performance of the Contract as if no such
assignment, sale, disposal, transfer or delegation had occurred unless the
City otherwise agrees in Writing.

All Contractual terms and conditions in the form of Contract provisions the
City determines are applicable to the Procurement. As required by state
law, the contract terms and conditions must specify the consequences of the
Contractor’s failure to perform the scope of work or to meet the
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performance standards established by the resulting Contract. Those
consequences may include, but are not limited to:

a. The City’s reduction or withholding of payment under the Contract;

b. The City’s right to require the Contractor to perform, at the
Contractor’s expense, any additional work necessary to perform the
statement of work or to meet the performance standards established
by the resulting Contract; and

c. The City’s rights, which the City may assert individually or in
combination, to declare a default of the resulting Contract, to
terminate the resulting Contract, and to seek damages and other
relief available under the resulting Contractor or applicable law.

5.33.205 Multi-Step Sealed Bidding.
(Amended by Ordinance Nos. 185065 and 185898, effective February 20, 2013.)
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General. The City may use multi-step Competitive Sealed Bidding pursuant to
ORS 279B.055(12).

Phased Process. Multi-step Bidding is a phased Procurement process which seeks
necessary information or un-priced submittals in phase one combined with regular
competitive sealed Bidding, inviting Offerors who submitted technically eligible
submittals in phase one, to submit competitive sealed price Bids in phase two. The
Contract must be Awarded to the lowest Responsible Bidder.

Public Notice. When the City uses multi-step sealed Bids for Contracts over
$150,000, Public Notice for phase one shall be given in accordance with Section
5.33.300. Public Notice is not required for phase two. However, the City shall give
notice of subsequent phases to all Bidders and inform Bidders of the right to protest
Addenda issued after the initial Closing pursuant to Section 5.33.430 and inform
Bidders excluded from the subsequent phases of the right, if any, to protest their
exclusion pursuant to Section 5.33.720.

Procedures Generally. In addition to the procedures set forth in Sections 5.33.300
through 5.33.340, the City shall use the procedures set forth in this rule for multi-
step Bidding and in the Invitation to Bid.

Procedure for Phase One of Multi-Step Sealed Bidding.

1. Form. The City shall initiate multi-step sealed Bidding by issuing an
Invitation to Bid in the form required for competitive sealed Bids except as
provided in this rule. In addition to the requirements of Subsection 5.33.200
B., the multi-step Invitation to Bid must state:

a. That the solicitation is a multi-step sealed Bid Procurement and
describe the process the City will use to conduct the Procurement;

b. That the City requests un-priced submittals and that the City will
consider priced Bids only in phase two and only from those Bidders
whose un-priced submittals are found eligible in phase one;

c. Whether Bidders must submit priced Bids at the same time as un-
priced submittals and, if so, that Bidders must submit the priced Bids
in a separate sealed envelope; and

d. The criteria to be used in the evaluation of un-priced submittals;

2. Evaluation. The City shall evaluate un-priced submittals in accordance with
the criteria set forth in the Invitation to Bid.

Revisions to Solicitation Specifications. After Closing of phase one, the City may
issue Addenda that modify the Specifications for the Goods or Services being
procured or that modify other terms and conditions of the Invitation to Bid. The
City shall provide such Addenda to all Bidders who initially submitted un-priced
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5.33.210

technical Bids. The City may then require Bidders to submit revised un-priced
technical Bids.

Procedure for Phase Two.

1. After the completion of Phase One, if the City does not cancel the
Solicitation, the City shall invite each eligible Bidder to submit a priced Bid.

2. Conduct. Phase Two shall be conducted as any other competitive sealed Bid
Procurement except:

a. as specifically set forth in this rule or the Invitation to Bid; and

b. no public notice need be given of the invitation to submit priced Bids
because such notice was previously given.

Competitive Sealed Proposals, (RFP’s).

(Amended by Ordinance Nos. 183445, 185065 and 185898, effective February 20, 2013.)

A.

The City may procure Goods and Services by Competitive Sealed Proposals as set
forth in ORS 279B.060 and this rule. The City shall use a Request for Proposal to
initiate a competitive sealed Proposal Solicitation. The Request for Proposal must
contain the information required by ORS 279B.060(2) and Paragraph B. of this
rule. The City shall provide Public Notice of the Competitive Sealed Proposal
Solicitation as provided in Section 5.33.300.

Mandatory provisions in RFP Solicitation Documents. The RFP must include the
following:

1. General Information.

a. A time, date and location when the sealed Proposals must be
submitted and received;

b. The name and title of the person designated for the receipt of
Proposals and the person designated by the City as the contact
person for the Procurement, if different;

c. A Procurement description;

d. A time, date, and place that Prequalification applications, if any,
must be filed and the classes of Work, if any, for which Bidders
Proposers must be prequalified in accordance with ORS 279B.100
and Section 5.33.510;

e. A statement that the City may cancel the Procurement or reject any
or all Proposals in accordance with ORS 279B.100 and Section
5.33.645;
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A statement that requires the Contractor or Subcontractor to possess
an asbestos abatement license, if required under ORS 468A.710;

All Contractual terms and conditions applicable to the Procurement,
including warranties and bonding requirements, if necessary. If the
City intends to allow discussions or negotiations regarding terms
and conditions it must either specify the terms and conditions
subject to negotiation or the subject matter reasonably related to the
terms and conditions that it will negotiate;

Notice of any pre-Offer conference as follows:
1) The time, date and location of any pre-Offer conference; and

2) Whether attendance at the conference will be mandatory or
voluntary; and

3) That statements made by the City’s representatives at the
conference or elsewhere are not binding upon the City unless
confirmed by Written Addendum;

The form and submission of Offers and any other special
information, (e.g., whether Offers may be submitted by Electronic
means);

The scheduled Closing;

The location where the Specifications for the Goods or Services may
be reviewed;

Contractor’s certification of nondiscrimination in obtaining required
Subcontractors in accordance with Section 5.33.075; and

How the City will notify Offerors of Addenda and how the City will
make Addenda available.

The successful proposer moving forward from the solicitation phase

to the contract phase will be required to be in compliance with all
City contracting requirements;

If the City intends to Award Contracts to more than one Proposer,

the City must identify in the Solicitation Document the manner in
which it will determine the number of Contracts it will Award. The
criteria shall require the City to purchase the Goods and Services
considered most advantageous to the City available from the
multiple Contracts;
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City Need to Purchase. The character of the Goods or Services the City is
purchasing including, if applicable, a description of the acquisition,
Specifications, delivery or performance schedule, inspection and
acceptance requirements. As required by ORS 279B.060(2)(c) the City’s
description of its need to purchase must:

a. Identify the scope of the work to be performed under the resulting
Contract, if the City awards one;

b. Outline the anticipated duties of the Contractor under any resulting
Contract;
c. Establish the expectations for the Contractor’s performance of any

resulting contract; and

d. Unless the contractor under any resulting Contract will provide
architectural, engineering, photogrammetric mapping,
transportation, planning or land surveying services, or related
services that are subject to ORS 289C.100 to 279C.125, or the City
for Good Cause specifies otherwise, the scope of work must require
the Contractor to meet the highest standards prevalent in the industry
or business most closely involved in providing the Goods or
Services that the City is purchasing.

Proposal and Evaluation process.

a. The anticipated Solicitation schedule, deadlines, protest process,
and evaluation process, if any;

b. The City shall set forth selection criteria in the Solicitation
Document in accordance with the requirements of Section 5.33.210.
Evaluation factors need not be precise predictors of actual future
costs and performance, but to the extent possible, such factors shall
be reasonable estimates based on information available to the City;

c. If the City’s solicitation process calls for the City to establish a
Competitive Range, the City shall generally describe, in the
Solicitation Document, the criteria or parameters the City will apply
to determine the Competitive Range. The City may increase or
decrease the number of Proposers in the Competitive Range in
accordance with Subsection 5.33.211 F.1.b.

Applicable preferences, including those described in ORS 279A.120, ORS
279A.125(2) and ORS 279A.128 and Sections 5.33.080 and 5.33.085.

All Contractual terms and conditions in the form of Contract provisions the
City determines are applicable to the Procurement. @ The City’s
determination of contractual terms and conditions that are applicable to the
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Procurement may take into consideration, as authorized by ORS
279B.060(3), those contractual terms and conditions the City will not
include in the Request for Proposal because the City either will reserve them
for negotiation, or will request Proposers to offer or suggest those terms or
conditions.

As required by ORS 279B.060(2)(h), the Contract terms and conditions
must specify the consequences of the Contractor’s failure to perform the
scope of work or to meet the performance standards established by the
resulting contract. Those consequences may include, but are not limited to:

a. The City’s reduction or withholding of payment under the Contract;

b. The City’s right to require the contractor to perform, at the
contractor’s expense, any additional work necessary to perform the
statement of work or to meet the performance standards established
by the resulting Contract; and

c. The City’s rights, which the City may assert individually or in
combination, to declare a default of the resulting contract, to
terminate the resulting Contract, and to seek damages and other
relief available under the resulting Contractor or applicable law.

The City may include the applicable contract terms and conditions in the
form of Contract provisions, or legal concepts to be included in the resulting
Contract. Further, the City may specify that it will include or use Proposers’
terms and conditions that have been pre-negotiated, but the City may only
include those terms and conditions in the resulting Contract to the extent
those terms and conditions do not materially conflict with the applicable
contractual terms and conditions. The City shall not agree to any Proposer’s
terms and conditions that were expressly rejected in a solicitation protest
filed by the Proposer.

For multiple Award Contracts the City may enter into Contracts with
different terms and conditions with each Contractor to the extent those terms
and conditions do not materially conflict with the applicable contractual
terms and conditions. The City shall not agree to any Proposer’s terms and
conditions that were expressly rejected in a solicitation protest filed by the
Proposer.

Good Cause. For the purposes of this rule, “Good Cause” means a reasonable
explanation for not requiring Contractor to meet the highest standards prevalent in
the industry or business most closely involved in providing the Goods or Services
under the Contract, and may include an explanation of circumstances that support
a finding that the requirement would unreasonably limit competition or is not in the
best interest of the City. The City shall document in the Procurement file the basis
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5.33.211

for the determination of Good Cause for specifying otherwise. The City will have
Good Cause to specify otherwise when the City determines:

1. The purpose to which the Goods or Services will be used does not justify a
requirement that the Contractor meet the highest prevalent standards in
performing the contract;

2. Imposing express technical, standard, dimensional or mathematical
specifications will better ensure that the Goods or Services will be
compatible with or will operate efficiently or effectively with components,
equipment, parts, Services or information technology including hardware,
Services or software with which the Goods or Services will be used,
integrated, or coordinated;

3. The circumstances of the industry or business that provides the Goods or
Services are sufficiently volatile in terms of innovation or evaluation of
products, performance techniques, scientific developments, that a reliable
highest prevalent standard does not exist or has not been developed.

4. That other circumstances exist in which City’s interest in achieving
economy, efficiency, compatibility or availability in the procurement of the
Goods or Services reasonably outweighs the City’s practical need for the
highest prevalent standard if the applicable or closest industry or business
that supplies the Goods or Services to be delivered under the resulting
Contract.

Procedures for Competitive Range, Multi-Tiered and Multi-Step Proposals.

(Amended by Ordinance Nos. 183445, 185065 and 185898, effective February 20, 2013.)

A.

Generally. The City may use any combination of the methods of Contractor
selection as set forth in ORS 279B.060 and this rule to procure Goods and Services.
In addition to the procedures set forth in Sections 5.33.210 through 5.33.211 for
methods of Contractor selection, the City may provide for a multi-tiered, or multi-
step selection process that permits award to the highest ranked Proposer at any time
or step, calls for the establishment of a Competitive Range or permits either serial
or competitive simultaneous discussions with one or more Proposers. The City may
use one or more or any combination of the procedures set forth in this rule for
Competitive Range, multi-tiered and multi-step Proposals.

ORS 279B.060(3)(d), (e) and (8) authorize the City to use methods of Contractor
selection that include, but are not limited to multi-tiered or multi-step processes that
embrace:

1. The evaluation of Proposals only, including the evaluations of serial
Proposals (a series of more than one Proposal from each Proposer that
remains eligible in the competition at the particular tier of the competition;
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2. The use of Proposals in connection with discussions with Proposers that
lead to best and final Offers;

3. The use of Proposals in connection with serial negotiations with Proposers
that lead to best and final Offers or to the Award of a Contract.

4. The use of Proposals in connection with competitive negotiations with
Proposers that lead to best and final Offers or to the Award of a Contract;
and

5. The use of Proposals in multi-tiered competition designed to identify, at

each stage of the competition, a class of Proposers that fall within a
Competitive Range of Proposers that have a reasonable chance of being
determined the most Advantageous Proposer or, in multiple-award
situations, a reasonable chance of being determined an awardee of a Public
Contract.  Multi-tiered and multistep competitions may use any
combination or series of Proposals, discussions, negotiations,
demonstrations, offers, or other means of soliciting information from
Proposers that bear on the selection of a Contractor or Contractors. In multi-
tiered and multi-step competitions, the City may use these means of
soliciting information from prospective Proposers in any sequence or order,
as determined in the discretion of the City.

When the City’s Request for Proposals prescribes a multi-tiered or multi-step
Contractor selection process, the City nevertheless may, at the completion of any
stage in the competition and on determining the Most Advantageous Proposers (or,
in multiple-award situations, on determining the awardees of the public Contracts),
award a Contract (or Contracts) and conclude the Procurement without proceeding
to subsequent stages. The City also may, at any time, cancel the Procurement
pursuant to ORS 279B.100 and theseRules-this Code.

Exclusion Protest. The City may provide before the notice of an intent to Award an
opportunity for a Proposer to protest exclusion from the Competitive Range or from
subsequent phases of multi-tiered or multi-step sealed Proposals as set forth in
Section 5.33.720.

Award Protest. A The City shall provide an opportunity to protest its intent to
Award a Contract pursuant to ORS 279B.410 and Section 5.33.740. An Affected
Offeror may protest, for any of the bases set forth in Section 5.33.720, its exclusion
from the Competitive Range er-anyphase-of-a—multi-tieredfrom—anystage of a
multi-tiered or multi-step sealed Proposal process, or may protest an Addendum
issued following initial Closing, if the City did not previously provide Proposers
the opportunity to protest the exclusion or Addendum. The failure to protest shall
be considered the Proposer’s failure to pursue any administrative remedy made
available to the Proposers by the City.
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F. Competitive Range. When the City’s Solicitation process conducted pursuant to
Section 5.33.210 calls for the City to establish a Competitive Range at any stage in
the Procurement process, the City may do so as follows:

1. Determining Competitive Range.

a.

The City may establish a Competitive Range after evaluating all
Responsive Proposals in accordance with the evaluation criteria in
the Request for Proposals. After evaluation of all Proposals in
accordance with the criteria in the Request for Proposals, the City
may determine and rank the Proposers in the Competitive Range.
Notwithstanding the foregoing, however, in instances in which the
City determines that a single Proposer has a reasonable chance of
being determined the most Advantageous Proposer, the City need
not determine or rank Proposers in the Competitive Range. In
addition, the City may establish a Competitive Range of all
Proposers to enter into discussions to correct deficiencies in
Proposals.

The City may establish the number of Proposers in the Competitive
Range in light of whether the City’s evaluation of Proposals
identifies a number of Proposers who have a reasonable chance of
being determined the most Advantageous Proposer, or whether the
evaluation establishes a natural break in the scores of Proposers that
indicates that a particular number of Proposers are closely
competitive, or have a reasonable chance of being determined the
most Advantageous Proposer.

2. Protesting Competitive Range. The City shall provide Written notice to all
Proposers identifying Proposers in the Competitive Range. The City may
provide an opportunity for Proposers excluded from the Competitive Range
to protest the City evaluation and determination of the Competitive Range
in accordance with Section 5.33.720.

G. Discussions.
1. The City may initiate oral or Written discussions with all “eligible
Proposers” on the subject matter within the general scope of the Request for
Proposals.

a.

In conducting discussions, the City:

1) Shall treat all eligible Proposers fairly and shall not favor any
eligible Proposer over another;

?2) May disclose other eligible Proposers’ Proposals or
discussions only in accordance with ORS 279B.060(8)(b) or

(©);
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H.

3) May adjust the evaluation of a Proposal as a result of a
discussion under this section discussions. The conditions,
terms, or price of the Proposal may be altered or otherwise
changed during the course of the discussions provided the
changes are within the Scope of the Request for Proposals.

b. At any time during the time allowed for discussions, the City may:
1) Continue discussions with a particular eligible Proposer;

2) Terminate discussions with a particular eligible Proposer
and continue discussions with other eligible Proposers; or

3 Conclude discussions with all remaining eligible Proposers
and provide to the then-eligible Proposers, notice pursuant
to Subsection 5.33.211 J. requesting best and final Offers.

Negotiations.

1. The City may commence serial negotiations with the highest-ranked
eligible Proposer or commence simultaneous negotiations with all eligible
Proposers:

a. The City may negotiate:
0} The statement of work;

?2) The Contract Price as it is affected by negotiating the
statement of work other terms and conditions authorized for
negotiation in the Request for Proposals or Addenda thereto;
and

3) Any other terms and conditions reasonably related to those
authorized for negotiation in the Request for Proposals or
Addenda thereto. Proposers shall not submit for negotiation,
and the City shall not accept, alternative terms and
conditions that are not reasonably related to those authorized
for negotiation in the Request for Proposals.

Terminating Negotiations. At any time during discussions or negotiations that the
City conducts under this rule the City may terminate discussions or negotiations
with the highest-ranked Proposer, or the eligible Proposer with whom it is currently
discussing or negotiating, if the City reasonably believes that:

1. The eligible Proposer is not discussing or negotiating in good faith; or
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2. Further discussions or negotiations with the eligible Proposer will not result
in the parties agreeing to the terms and conditions of a final Contract in a
timely manner.

3. Continuing Serial Negotiations. If the City is conducting serial negotiations
and the City terminates negotiations with an eligible Proposer, the City may
then commence negotiations with the next highest scoring eligible Proposer
in the Competitive Range, and continue the sequential process described in
Subsection 5.33.211 H. until the City has either:

a. Determined to Award the Contract to the Proposer with whom it is
currently discussing or negotiating; or

b. Decided to cancel the Procurement pursuant to ORS 279B.100.

4. Competitive Simultaneous Negotiations. If the City chooses to conduct
Competitive Negotiations, the City may negotiate simultaneously with
competing Proposers. The City:

a. Shall treat all Proposers fairly and shall not favor any Proposer over
another;
b. May disclose other Proposers’ Proposals or the substance of

negotiations with other Proposers only if the City notifies all of the
Proposers with whom the City will engage in negotiations of the
City’s intent to disclose before engaging in negotiations with any
Proposer.

5. Any oral modification of a Proposal resulting from negotiations under this
Section must be reduced to Writing by the Proposer.

Best and Final Offers. If best and final Offers are required, the City shall establish
a common date and time by which eligible Proposers must submit best and final
Offers. If the City is dissatisfied with the best and final Offers the City may make
a Written determination that it is in the City’s best interest to conduct additional
discussions, negotiations or change the City’s requirements and require another
submission of best and final Offers. The City shall inform all eligible Proposers that
if they do not submit notice of withdrawal or another best and final Offer, their
immediately previous Offer will be construed as their best and final Offers. The
City shall evaluate Offers as modified by the best and final Offer. The City shall
conduct the evaluations as described in Section 5.33.610. The City may not modify
evaluation factors or their relative importance after the date and time that best and
final Offers are due.

Multi-step Sealed Proposals. The City may procure Goods and Services by using
multi-step Competitive Sealed Proposals pursuant to ORS 279B.060 (8)(b)(g).

61



The use of multi-step Proposals is a phased process that seeks necessary
information, or un-priced technical Proposals, in phase one and in the second phase,
invites Proposers who submitted technically qualified Proposals, to submit
competitive sealed price Proposals on the technical Proposals. The City must award
the Contract to the Responsible Proposer submitting the most Advantageous
Proposal in accordance with the terms of the Solicitation Document applicable to
the second phase.

1.

Public Notice. Whenever the City uses multi-step sealed Proposals; for
Contracts over $150,000, the City shall give publienetiee Public Notice for
phase one in accordance with Section 5.33.300. Public #Notice is not
required for phase two. However, the City shall give notice of the
subsequent phases to all Proposers and inform any Proposers excluded from
the subsequent phases of the right, if any, to protest exclusion pursuant to
Section 5.33.720.

Procedure for Phase One of Multi-Step Sealed Proposals. The City must
initiate a multi-step sealed Proposals procurement by issuing a Request for
Proposal in the form and manner required for competitive sealed Proposals
except as provided by this rule. In addition to the requirements set forth in
Section 5.33.210, the multi-step Request for Proposal must state:

a. that un-priced technical Proposals are requested;

b. that the Solicitation is a multi-step sealed Proposal Procurement, and
that, in the second phase, priced Proposals will be accepted only
from those Proposers whose un-priced technical Proposals are found
qualified in phase one;

c. the criteria for the evaluation of un-priced technical Proposals; and

d. that the Goods or Services being procured shall be furnished
generally in accordance with the Proposer’s technical Proposal as
found to be finally qualified and shall meet the requirements of the
Request for Proposals.

Addenda to the Request for Proposals. After receipt of un-priced technical
Proposals, Addenda to the Request for Proposal shall be distributed only to
Proposers who submitted un-priced technical Proposals.

Receipt and Handling of Un-priced Technical Proposals. Un-priced
technical Proposals need not be opened publicly.

Evaluation of Un-Priced Technical Proposals. The un-priced technical
Proposals submitted by Proposers shall be evaluated solely in accordance
with the criteria set forth in the Request for Proposals.
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5.33.215

5.33.217

5.33.220

A.

Discussion of Un-priced Technical Proposals. The City may seek
clarification of a technical Proposal of any Proposer who submits a
qualified, or potentially qualified, technical Proposal. During the course of
such discussions, the City shall not disclose any information derived from
one un-priced technical Proposal to any other Proposer.

Methods of Contractor Selection for Phase One. In conducting phase one,
the City may employ any combination of the methods of Contractor
selection that call for the establishment of a Competitive Range or include
discussions, negotiations or best and final Offers as set forth in this rule
Section 5.33.211.

Procedure for Phase Two. On the completion of phase one, the City shall
invite each qualified Proposer to submit price Proposals.

a. Phase two shall be conducted as any other competitive sealed
Procurement except as set forth in this rule.

Negotiations, Discussions within the Competitive Range for Multi-Tiered or
Multi-step Proposals.
(Repealed by Ordinance No. 185065, effective January 1, 2012.)

Multi-Step Sealed Proposals.
(Repealed by Ordinance No. 185065, effective January 1, 2012.)

Special Procurements.
(Amended by Ordinance Nos. 181547, 183445, 184403, 184404, 185065, 185898 and
187373, effective October 14, 2015.)

The City may Award a Contract as a Special Procurement pursuant to the
requirements of this section, which permits class Special Procurements. Such
Procurements allow the City to enter into a series of Contracts over time pursuant
to the authorization provided in regard to the Special Procurement and without
necessarily following the requirements of Competitive Sealed Bidding,
Competitive Sealed Proposals or Intermediate Procurements.

For purposes of Section 5.33.220 the following definitions are applicable:

1.

“Class Special Procurement” means a contracting procedure that differs
from the procedures described in Sections 5.33.180, 5.33.190, 5.33.200 and
5.33.210 and is for the purpose of entering into a series of contracts over
time or for multiple projects.

“Contract-Specific Special Procurement” means a contracting procedure
that differs from the procedures described in Sections 5.33.180, 5.33.190,
5.33.200 and 5.33.210 and is for the purpose of entering into a single
Contract or a number of related Contracts on a one-time basis or for a single
project.

63



3. “Special Procurement” means, unless the context requires otherwise, a class
special Procurement, a contract-specific special Procurement or both.

The City Council, acting as the Local Contract Review Board may approve a
special procurement if it finds that the use of a special procurement or an alternative
procedure prescribed by the Council:

1. Is unlikely to encourage favoritism in the award of public contracts or to
substantially diminish competition for public contracts; and

2. Is reasonably exeepted expected to result in substantial cost savings to the
City or to the public; or

3. Otherwise substantially promotes the public interest in a manner that could
not practicably be realized by complying with the requirements that are
applicable under ORS 279B.055, 279B.060, 279B.070 or under the City
Rule found in Chapter 5.33.

The City Council declares the following as classes of Special Procurements:

1. Manufacturer Direct Supplies: The City may purchase goods directly from
a manufacturer if the cost from the manufacturer is the same or less than the
cost the manufacturer charges to its distributor(s).

2. Advertisements: Except as provided by City Charter Section 8-101, the
City may purchase advertising in newspapers and Written publications,
web-based Internet sites and other electronic formats.

3. Copyrighted Materials: The City may purchase copyrighted materials
where there is only one known supplier available for such goods. This
includes, but is not limited to, new books, workbooks, periodicals,
subscriptions, curriculum materials, reference materials, audio and visual
media, and non-mass marketed software from a particular publisher or its
designated distributor.

4. Financial Products: The City may directly purchase financial products such
as bond insurance, surety bonds for City bond reserves and liquidity
facilities such as letters ef or lines of credit. The City may pay fees
associated with such transactions, including, but not limited to, registrar,
paying agent, and escrow agent fees and fees associated with outstanding
debt issues.

5. Employee Benefit Contracts: Contracts relating to employee benefits may
be Awarded directly to a Contractor after the City obtains a consultant
pursuant to Chapter 5.68 to conduct a competitive process to acquire such
contractors. Such contracts include administrators of employee Flexible
Spending Account Administration and Medical Claims Third Party
Administration. The City will hire a consultant to advise it on firms
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available to provide the Work and the consultant is authorized to solicit
firms pursuant to a Request for Proposal process as well as assist the City
in placing advertisements in specific publications likely to reach the
attention of such contractors or consultants. The City may then negotiate
or enter into the Contract that appears most Advantageous to the City
without further advertisement or issuance of its own Request for Proposals.

Insurance Contracts: Contracts for insurance, may be Awarded directly to
an insurer after the City obtains Proposals from an insurance consultant.
The consultant shall be selected pursuant to Chapter 5.68. Among the
services to be provided by the consultant is the securing of competitive
Proposals from insurance carriers for all coverages for which the insurance
consultant is given responsibility and advice to the City about the costs and
benefits of the various Proposals. The City may then negotiate or enter into
the insurance Contract that appears most Advantageous to the City without
advertisement or issuance of its own Request for Proposals.

Purchase of Used Personal Property or Equipment: The City may directly
purchase used personal property and equipment. Used property and used
equipment is property or equipment that has been placed in use by a
previous owner or user for a period of time, and which is recognized in the
relevant trade or industry, if there is one, as qualifying the personal property
or equipment as “used”. Used personal property or equipment generally
does not include property or equipment if the City was the previous user,
whether under a lease, as part of a demonstration, trial or pilot project or
similar arrangement.

Hazardous Material Removal and Oil Clean-up. The City may directly
purchase services to remove or clean up hazardous material or oil from any
vendor when ordered to do so by the Oregon Department of Environmental
Quality pursuant to its authority under ORS Chapter 466. In doing so, the
following conditions apply:

a. To the extent reasonable under the circumstances, encourage
competition by attempting to obtain informal price quotations or
Proposals from potential suppliers of Goods and Services;

b. The Bureau responsible for managing or coordinating the clean-up
shall submit a Written description of the circumstances that require
it and a copy of the DEQ order for the cleanup to the Procurement
Services together with a requisition authorizing the Contract.

c. Procurement Services shall record whether there was time for
competition, and, if so, the measures taken to encourage
competition, the amount of the price quotations obtained, if any, and
the reason for selecting the Contractor to whom Award is made; and
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d.

The timeline for cleanup does not permit the use of intermediate
Procurement procedures.

Amendments to Contracts and Price Agreements: The City may execute

Contract amendments, as follows:

a.

b.

An original valid Contract exists between the parties;

Unit prices or “add alternates” were provided in the Solicitation
Document that established the cost basis for the additional Work or
product or in a lump sum Contract the Contractor has provided an
estimate of the additional cost which has been verified by the Bureau
seeking the amendment; and

The Solicitation Document provided for such amendments; or

Emergency: The original Contract was let pursuant to a declaration
of Emergency, in accordance with Section 5.33.130; or

Unplanned Environmental Cleanup: The additional Work is
required by reason of existing regulations or ordinances of federal,
state or local agencies, dealing with the prevention of environmental
pollution and the preservation of natural resources, that affect
performance of the original Contract and such regulations or
ordinances either were not cited in the original Contract or were
enacted or amended after submission of the successful Bid or
Proposal.

10.  Renegotiations of Existing Contracts with Incumbent Contractors.

a.

Authorization. The City may renegotiate and amend existing
Contracts with incumbent Contractors only if it is in the best interest
of the City and has the approval of the Chief Procurement Officer
prior to negotiation.

Process and Criteria. The City may renegotiate various items of the
Contract, including but not limited to: price, term, delivery and
shipping, order size, item substitutions, warranties, discounts, on-
line ordering systems, price adjustments, product availability,
product quality, and reporting requirements. The City must meet the
following conditions in its Renegotiations with incumbent
Contractors:

1 Favorable Result. The City must determine that, with all
things considered, the renegotiated Contract is at least as
favorable to the City as the Original Contract and document
this in the Procurement File. For example, the City and the
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Contractor may adjust terms and conditions within the
Original Contract to meet different needs;

?2) Within the Scope. The Supplies Goods and Services
provided under the renegotiated Contract must be reasonably
related to the Original Contract’s Solicitation. For example,
the City may accept functionally equivalent substitutes for
any Supplies Goods and Services in the Original Contract’s
Solicitation.

A3) Optional Term or Condition. If a Contractor offered to the
City during the original Solicitation a term or condition that
was rejected at that time, the City may not renegotiate for a
lower price based on this rejected term or condition as a
mandatory term or condition in the renegotiated Contract. If,
however, a Contractor offers a lower price pursuant to a
rejected term or condition without additional consideration
from the City and as only an option to the City, then the City
may accept the option of a lower price under the rejected
term or condition. For example, if the City initially rejected
a Contractor’s proposed condition that the price required a
minimum order, any renegotiated Contract may not mandate
this condition; but the City may agree to the option to order
lesser amounts or receive a reduced price based upon a
minimum order; and

“4) Market. In order to avoid encouraging favoritism or
diminishing competition, the City may research the accepted
competitive practices and expectations of Offerors within
the market for the specific Contract(s) or Classes of
Contracts to be renegotiated thereby establishing a market
norm. (Market Nerm)—If the City researches—theMarket
Nerm determines that a market norm exists, then the City
must document its results in the Procurement File. Based
upon this information, the City shall confirm that, if the City
follows the MarketNerm market norm, favoritism is not
likely to be encouraged, competition is not likely to be
diminished, and substantial cost savings may be realized.
Under no condition may the City accept or follow any
MarketNoerm market norm that likely encourages favoritism
or diminishes competition, even if it is accepted or expected
in the market.

11.  Reverse Auctions, pursuant to the process established in Section 5.33.350.

12. Software and Hardware Maintenance, Licenses, Subscriptions and
Upgrades. The City may directly enter into a Contract or renew existing
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13.

14.

15.

16.

17.

18.

Contracts for information technology hardware or software maintenance,
licenses, subscriptions and upgrades without Competitive Solicitation
where the maintenance, upgrades, subscriptions and licenses are either
available from only one source or, if available from more than one provider,
are obtained from the City’s current provider in order to utilize the pre-
existing knowledge of the vendor regarding the specifics of the City’s
hardware or software system. The City shall document in the Procurement
File the facts that justify either that maintenance, license(s), subscriptions
and upgrades were available from only one source or, if from more than one
source, from the current vendor.

Equipment Maintenance, Repair and Overhaul. The City may enter into a
Contract for equipment maintenance, repair and/or overhaul without
competitive bidding and without obtaining competitive quotations if the
extent of repair services, parts, maintenance or overhaul is unknown and
cost cannot be determined without preliminary dismantling or testing.

Price-regulated goods and services, utilities and utility related services. The
City may directly purchase, without a competitive solicitation process,
utility services, repair, equipment and/or maintenance work, where the rate
or price for such goods and services is established by federal, state, or local
regulatory authority or when the services can be provided only by a specific
utility.

Goods, Services or Equipment Required by a Federal Grant Agreements.
The City may directly purchase, without a competitive solicitation process,
goods, services or equipment when they are required to be purchased from
a specific source or when a specific brand name is required and no
competition is otherwise available.

Membership Dues. The City may directly purchase, without a competitive
solicitation process, dues or memberships in professional or community
organizations for the benefit of the City.

US Postal Service. The City may directly purchase without a competitive
solicitation process, permits and postage meters, pre-stamped postcards,
establish on-going postage accounts, etc. from the US Postal Service.

Services related to Elegal Aadvice. The City may directly purchase, without
a competitive solicitation process, services related to the provision of legal
advice to the City:

a. When a eentraetor—Contractor or Consultant, such as a court reporter
or copy service, has been selected by another person and the City
must bear a portion of the cost in order to receive the benefit of the
contractor’s work, such as deposition transcripts or photocopies; or
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b. When the eentracter—Contractor or Consultant, including, but not
limited to a mediator, arbitrator, referee or court appointed
individual, is selected either by a court, or by joint agreement
between the City and another person or persons, in an effort to
resolve a claim or dispute that has been or will be asserted by or
against the City, regardless of whether litigation has been filed.

19. Seminar, Ftraining Rregistration and €conference Efees. The City may
directly purchase, without a competitive solicitation process, seminar
registrations and training session fees for attendance at seminars,
conferences and training courses hosted by outside entities.

20. Event Ssponsorship Aagreements. The City may directly pay to sponsor an
event, whether or not the City receives goods or services in return for its
payment.

21. Stormwater Improvements.  The City may enter into a Contract for
stormwater improvements or watershed restoration, or both, without
obtaining competitive solicitations if all or a significant portion of the
improvements or restoration that the City is funding will be performed

a. on private property; and
b. by the property owner or a contractor hired by the property owner.
22. Performing Artists. The City may enter into a Contract for performance art

whether vocal, instrumental. or visual required by the City to provide a paid
performance of their work for an audience determined by the City.

23. Honoraria. The City may make a one-time payment or gratuity granted in
recognition of a special service in which propriety or a competitive selection
process is not feasible and made without the service provider recognizing
themselves as having any liability or legal obligation for services.

Notice. The City shall give public notice of the City Council’s approval of an
Individual or Class Special Procurement on its website as provided in Subsection
5.33.300 A.3. The public notice shall describe the Goods or Services or class of
Goods or Services to be acquired through the Special Procurement. The City shall
give such public notice of the approval of a Special Procurement at least seven (7)
Days before Award of the Contract. If the Special Procurement leads to a
Solicitation Document, then the City will post a Notice of Intent to Award the
contract pursuant to Section 5.33.650.

If the City plans to conduct a competitive special Procurement, it shall award the
contract to the Offeror the City determines to be the most advantageous to the City
and thereafter give notice of intent to Award to all prequalified Offerors who sought
the Award of a Contract in the manner provided for competitive sealed Bids.
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5.33.300

A.

Public Notice of Solicitation for Contracts over $150,000.
(Amended by Ordinance Nos. 183445, 185898 and 187373, effective October 14, 2015.)

Notice and Solicitation Fee. The City shall furnish publenetiee Public Notice of
every Solicitation Document in accordance with Subsection 5.33.300 B. The City
may give additional #Notice using any method it determines appropriate to foster
and promote competition, including:

1.

Mailing notice of the availability of Solicitation Document to Persons that
have expressed an interest in the City’s Solicitations; or

Placing Notice on the Oregon Department of Administrative Services’
Electronic Procurement System known as “ORPIN” (Oregon Procurement
Information Network) or a successor Electronic system; or

Place Notice on the City’s Internet—Web—site Electronic Procurement
System.

Advertising. The City shall advertise every notice of a Solicitation Document as
follows:

1.

The City shall publish the advertisement for Offers in accordance with the
requirements of ORS 279B.055(4)(a) and (b) and 279B.060(5); or

Because the City finds that it would be cost effective to Electronically post
notice of Bids and Proposals, the City may publish the advertisement for
Offers by Electronic Advertisement in accordance with the requirements
established by Section 5.33.340.

Content. All advertisements for Offers shall set forth:

a. Where, when how and for how long the Solicitation Document may
be obtained.

b. A general description of the Goods or Services to be acquired;

c. The interval between the first date of notice of the Solicitation
Document given in accordance with Subsection 5.33.300 B. and
Closing which shall not be less than fourteen (14) Days for an
Invitation to Bid and 21 Days for a Request for Proposals, unless the
City determines that shorter interval is in the public’s interest, and
that a shorter interval will not substantially affect competition.
However, in no event shall the interval between the first date of
notice of the Solicitation Document given in accordance with
Subsection 5.33.300 B. and Closing be less than seven (7) Days as
set forth in Section 5.33.200. The City shall document the specific
reasons for the shorter public notice period in the Procurement file;
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d. The date that Persons must file applications for Prequalification if
Prequalification is a requirement and the class or classes of Goods
or Services for which Persons must be prequalified;

e. The eoffice location where Contract terms, conditions and
Specifications may be reviewed;

f. The name and title of the person designated for the receipt of Bids
or Proposals and the person designated by the City as the contact
person for the Procurement, if different;

g. The scheduled Opening; and

h. Any other information the City deems appropriate.

Posting Advertisement for Offers. The-City-shall posta-copy-ofeachadvertisement
for—Offers—atProcurement—Services— An Offeror may obtain a copy of the

advertisement for Offers upon request.
The City may charge a fee or require a deposit for the Solicitation Document.

The City shall provide potential Offerors notice of any Addendum to a Solicitation
Document in accordance with Section 5.33.430.

Specifications and Brand Names.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

B.

Specification content is in the sole discretion of the City of Portland.

The City may consult with technical experts, suppliers, prospective Contractors and
representative of the industries with which the City will Contract. The City shall
take reasonable measure to ensure that no person who prepares or assists in the
preparation of Solicitation Documents, Specifications, plans or Scopes of Work
(collectively, “documents”), and that no business with which the person is
associated realizes a material competitive advantage in a Procurement that arises
from the City’s use of those documents.

A “brand name or equal” Specification may be used when it is Advantageous to the
City. The brand name describes the standard of quality, performance, functionality
and other characteristics of the product needed by the City. The City’s
determination of what constitutes a product that is equal or superior to the product
specified is final. Unless otherwise specified, the use of a brand name shall mean
“brand name or equal.”

A “brand name” Specification may be used requiring a Contractor to provide a
specific brand only if the Chief Procurement Officer;-er-designee; makes a Written
determination finding that the brand name will meet one or more of the following
needs:
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E.

5.33.320

1. The use of a brand name Specification is unlikely to encourage favoritism
in the Awarding of a Contract or substantially diminish competition for
Contracts; or

2. The use of a brand name Specification would result in a substantial cost
savings to the City; or

3. There is only one manufacturer or seller of the product of the quality,
performance or functionality required; or

4. Efficient utilization of existing goods requires the acquisition of compatible
Goods or Services.

The City's use of a brand name specification is subject to protest and review only
as provided in Section 5.33.730.

Bids or Proposals are Offers.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

Offer and Acceptance. A Bid; or Proposal erPrice-Quetation is an Offer to enter
into a Contract. The Offer is a “Firm Offer,” i.e., the Offer shall be held open by
the Offeror for the City’s acceptance for the period specified in Section 5.33.495.
The City’s Award of the Contract constitutes acceptance of the Offer and binds the
Offeror to the Contract.

Responsive Offer. The City may Award a Contract only to a Responsible Offeror
with a Responsive Offer.

Contingent Offers. Except to the extent an Offeror is authorized to propose certain
terms and conditions pursuant to Section 5.33.211 a Proposer shall not make its
Offer contingent upon the City’s acceptance of any terms or conditions (including
Specifications) other than those contained in the Solicitation Document.

Offeror’s Acknowledgment. By signing and returning the Offer, the Offeror
acknowledges it has read and understands the terms and conditions contained in the
Solicitation Document and that it accepts and agrees to be bound by the terms and
conditions of the Solicitation Document. If the Request for Proposals permits
alternative terms under Section 5.33.215, the Proposal includes the nonnegotiable
terms and conditions and any proposed terms and conditions offered for negotiation
upon and to the extent accepted by the City in Writing.
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5.33.340

: llogibility of Offerd '
. Secusi | contidentialitv of data.

Electronic Procurement.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

The City may conduct all phases of a Procurement, including without limitation the
posting of Electronic Advertisements and the receipt of Electronic Offers, by
Electronic methods if and to the extent the City specifies in a Solicitation
Document, a request for quotes, or any other Written instructions on how to
participate in the Procurement.

The City shall open an Electronic Offer in accordance with Electronic security
measures in effect at the City at the time of'its receipt of the Electronic Offer. Unless
the City provides procedures for the secure receipt of Electronic Offers, the Person
submitting the Electronic Offer assumes the risk of premature disclosure due to
submission in unsealed form.

The City’s use of Electronic Signatures shall be consistent with applicable statutes
and rules. The Chief Procurement Officer may limit the use of Electronic methods
of conducting a Procurement as Advantageous to the City.

If the City determines that Bid or Proposal Security is or will be required, the Chief
Procurement Officer will not authorize Electronic Offers unless the City has
another method for receipt of such security.

Rules Governing Electronic Procurements. The City shall conduct all portions of
an Electronic Procurement in accordance with these rules, unless otherwise set forth
in this rule.

Preliminary Matters. As a condition of participation in an Electronic Procurement
the Chief Procurement Officer may require potential Contractors to register with
the City before the date and time on which the City will first accept Offers, to agree
to the terms, conditions, or other requirements of a Solicitation Document, or to
agree to terms and conditions governing the Procurement, such as procedures that
the City may use to attribute, authenticate or verify the accuracy of an Electronic
Offer, or the actions that constitute an Electronic Signature.

Offer Process. The Chief Procurement Officer may specify that Persons must
submit an Electronic Offer by a particular date and time, or that Persons may submit
multiple Electronic Offers during a period of time established in the Electronic
Advertisement. When the Chief Procurement Officer specifies that Persons may
submit multiple Electronic Offers during a specified period of time, the City must
designate a time and date on which Persons may begin to submit Electronic Offers,
and a time and date after which Persons may no longer submit Electronic Offers.
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The date and time after which Persons may no longer submit Electronic Offers need
not be specified by a particular date and time, but may be specified by a description
of the conditions that, when they occur, will establish the date and time after which
Persons may no longer submit Electronic Offers. When the City will accept
Electronic Offers for a period of time, then at the designated date and time that the
City will first receive Electronic Offers, the City must begin to accept “real time”
Electronic Offers on the City’s’ Electronic Procurement System, and shall continue
to accept Electronic Offers in accordance with Subsection 5.33.340 H.2. until the
date and time specified by the City, after which the City will no longer accept
Electronic Offers.

Receipt of Electronic Offers.

1. When the City conducts an Electronic Procurement that provides that all
Electronic Offers must be submitted by a particular date and time, the City
shall receive the Electronic Offers in accordance with these rules.

2. When the City specifies that Persons may submit multiple Offers during a
period of time, the City shall accept Electronic Offers, and Persons may
submit Electronic Offers, in accordance with the following:

a. Following receipt of the first Electronic Offer after the Day and time
the City first receives Electronic Offers the City shall post on the
City’s Electronic Procurement System, and updated on a real time
basis, the lowest Electronic Offer price or the highest ranking
Electronic Offer. At any time before the date and time after which
the City will no longer receive Electronic Offers, a Person may
revise its Electronic Offer, except that a Person may not lower its
price unless that price is below the then lowest Electronic Offer.

b. A Person may not increase the price set forth in an Electronic Offer
after the Day and time that the City first accepts Electronic Offers.

these rules—1i-a-Person-withdraws-an-Eleetronic-Offer,-it-may not
l.ate; Sab.“]ﬁ: an ElEee] Heme.g%i at. a-price-higher than-thatset-forth

Failure of the E-Electronic Procurement System. In the event of a failure of the
City’s Electronic Procurement System that interferes with the ability of Persons to
submit Electronic Offers, protest or to otherwise participate in the Procurement, the
City may cancel the Procurement in accordance with Section 5.33.660, or may
extend the date and time for receipt of Electronic Offers by providing notice of the
extension immediately after the Electronic Procurement System becomes available.

75



5.33.350

A.

Reverse Auctions.

Conditions for use. When the City determines that online Solicitation is an
Advantageous Procurement method, a Contract may be entered into by competitive
online Bidding, subject to the provisions of Competitive Sealed Bidding or
Competitive Sealed Proposals.

Offer process. The Solicitation must designate both a date and time when the City

will begin accepting Offers, and a date and time at which the City intends to stop
receiving Offers. The date and time the City intends to stop receiving Offers need
not be a fixed point in time but may remain dependent on a variable specified in the
Solicitation. At the date and time the City intends to begin accepting Offers, the
City must begin accepting real time Electronic Offers. The Solicitation must remain
open until the date and time or conditions have been reached for the City to stop
accepting Offers. The City may require Offerors to register before the date and time
the City intends to begin accepting Offers and, as a part of that registration, to agree
to the terms, conditions, or other requirements of the Solicitation. Following receipt
of the first Offer after the date and time the City intends to begin accepting Offers,
the lowest Offer price or, if Proposals are accepted, the ranking of each Proposer,
must be posted Electronically and updated on a real time basis. At any time before
the date and time the City intends to stop receiving Offers, an Offeror may lower
the price of its Offer or revise its Proposal except that after the date and time the
City intends to begin accepting Offers, an Offeror may not lower its price unless
that price is below the then lowest Offer. Offer prices may not be increased after
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5.33.360

the date and time the City intends to begin accepting Offers. Except for Offer prices,
Offers may be modified only as otherwise allowed by these rules or the Solicitation
Document. An Offer may be withdrawn only in compliance with these rules. If an
Offer is withdrawn, no later Offer submitted by the same Offeror may be for a
higher price. If the lowest Responsive Offer is withdrawn after the date and time
the City intends to stop receiving Offers, the City may cancel the Solicitation or
reopen the Solicitation to all pre-existing Offerors by giving notice to all pre-
existing Offerors of both the new date and time the City intends to begin accepting
Offers and the new date and time the City intends to stop receiving Offers. Notice
that Electronic Solicitation will be reopened must be given as specified in the
Solicitation Document.

Failure of the Electronic Procurement System. In the event of a failure of the
Electronic Procurement System that interferes with the ability of Offerors to submit
Offers, protest, or to otherwise meet the requirements of the Procurement, the City
may cancel the Solicitation or may extend the Solicitation by providing notice of
the extension immediately after the System becomes available.

Contract Conditions

Every Contract shall contain the conditions required by ORS 279B.220, 225, 230 and 235.

5.33.400

Offer Preparation.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

5.33.410

Instructions. An Offeror shall submit—and—Sign sign and submit its Offer in
accordance with the Solicitation Document. Unless otherwise instructed, or unless
Electronic Offers are permitted, signatures shall be in ink. An Offeror shall initial
and submit any correction or erasure to its Offer prior to the Opening in accordance
with the requirements for submitting an Offer under the Solicitation Document.

Forms. An Offeror shall submit its Offer on the form(s) provided in the Solicitation
Document, unless an Offeror is otherwise instructed in the Solicitation Document.

Documents. An Offeror shall provide the City with all documents and Descriptive
Literature required under the Solicitation Document. If the Solicitation Document
instructs Offerors not to include documents or literature, such as warranty
provisions, the City is entitled to disregard those documents in determining whether
the Offer is responsive to the City’s request.

Electronic Submissions. If the Solicitation Document permitted Electronic Offers
under Section 5.33.340 an Offeror may submit its Offer Electronically. The City
shall not consider Electronic Offers unless authorized by the Solicitation
Document.

Bid or Proposal Security.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)
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Offer Security, not to exceed 10 percent of the Offer, is not required for Contracts
other than Public Improvement Contracts unless the Chief Procurement Officer
determines otherwise. If required, the purpose of Offer Security is to guarantee
acceptance of the Award of the Contract. This requirement shall be stated in the
Solicitation Document.

The Chief Procurement Officer may require Offer Security from any Offeror, even
if the City has exempted a class of Solicitations from Offer Security.

The Offer Security shall be forfeited if the Offeror fails to execute the Contract
promptly and properly after the City has Awarded the Contract, unless the Chief
Procurement Officer determines forfeiture is not in the City’s best interest.

The City shall not use Offer Security to discourage competition.

Return of Offer Security. The Offer Security of all unsuccessful Offerors shall be
returned or released after a Contract has been executed and evidence of insurance
and a performance bond provided (if insurance or performance bond is required by
the Solicitation Document), or after all Offers have been rejected. The City may
return the Offer Security of unsuccessful Offerors after Opening, but prior to
Award, if the return does not prejudice Contract Award and provided that the
security of at least the two lowest Bidders, or the two highest scoring Proposers, is
retained pending the Award and execution of a Contract.

Form of Bid or Proposal security. The City may accept only the following forms
of Bid or Proposal security:

1. A surety bond, signed by the surety’s authorized Attorney in Fact, that is
authorized to do business in the State of Oregon and is duly listed in the
United States Treasury list as published in the Federal Register, or is
otherwise approved by the City Attorney. The surety company’s seal shall
be affixed to the bond and a Power of Attorney for the Attorney in Fact shall
be submitted. The City Attorney has the authority to waive the requirement
of corporate seal; or

2. A signed irrevocable letter of credit issued by an insured institution as
defined in ORS 706.008(12); or

3. Cashier’s check or Offeror’s certified check; or

4. An annual surety bond filed with the City (except for Public Improvement
Contracts) that meets all the requirements of Subsection 5.33.410 F.I.
above.

Pre-Offer Conferences.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)
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Purpose. The City may hold pre-Offer conferences with prospective Offerors prior
to Closing, to explain the Solicitation requirements, obtain information, or to
conduct site inspections.

Required Attendance. The City may require attendance at the pre-Offer conference
as a condition for making an Offer. A prospective Offeror who fails to attend a
mandatory conference is not eligible to make an Offer. If an Offer is made it will
be rejected as nonresponsive.

Scheduled Time. If the City holds a pre-Offer conference, it shall be held within a
reasonable time after the Solicitation Document has been issued, but sufficiently
before the Closing to allow Offerors to consider information provided at that
conference.

Statements Not Binding. Statements made by a City representative at the pre-Offer
conference or elsewhere about the proposed Contract or Solicitation Document do
not change the Solicitation Document unless Procurement Services confirms such
statements with a Written Addendum to the Solicitation Document.

City Announcement. The City must set forth notice of any pre-Offer conference in
the Solicitation Document in accordance with Section 5.33.300.

Addenda to Solicitation Document.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

Issuance; Receipt. A Solicitation Document may be changed only by a Written
Addendum. An Offeror shall provide Written acknowledgment of receipt of all
issued Addenda with its Offer, unless the City otherwise specifies in the Addenda
or Solicitation Document. If an Offeror submits an Offer and the Solicitation
Document states that the Offeror is bound by all Addenda published in accordance
with these rules, then the Offeror shall be bound to the terms contained in all
Addenda so issued.

Notice and Distribution. The City shall notify prospective Offerors of Addenda
consistent with the standards of Notice as defined in Section 5.33.010 and set forth
in Section 5.33.300. The Solicitation Document shall specify how the City will
provide notice of Addenda and how the City will make the Addenda available. For
example, the City may state: “City will not mail notice of Addenda, but will publish
notice of any Addenda on City’s Web site. Addenda may be downloaded eff from
the City’s Web site. Offerors should frequently check the City’s Web site until
Closing, i.e., at least once weekly until the week of Closing and at least once daily
during the week of the Closing.”

Timelines; Extensions.

1. The City shall issue Addenda within a reasonable time to allow prospective
Offerors to consider the information contained in the Addenda in preparing
their Offers. The City should extend the Closing if the Chief Procurement
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Officer determines prospective Offerors need additional time to review and
respond to Addenda. Except to the extent that the Chief Procurement
Officer determines that the public interest requires it, the City shall not issue
an Addendum less than 72-heurs 3 Business Days before the Closing unless
the Addendum also extends the Closing. For purposes of computing this
time, the Addendum shall be deemed issued te-eeeur when it is first posted
on the City’s Electronic Procurement System web-site or upon mailing,
whichever is applicable. If both occur, the notification is complete when
the first of these two events occur.

2. Notwithstanding Subsection 5.33.430 C.1., an Addendum that modifies the
evaluation criteria, selection process or procedure for any tier of
competition under a multi-step sealed Bid or a multi-tiered or multi-step
sealed Proposal issued in accordance with Sections 5.33.205 and 5.33.210
through 5.33.211 must be issued no fewer than five (5) Days before the
beginning of that tier or step of competition, unless the City determines that
a shorter period is sufficient to allow Offerors to prepare for that tier or step
of competition. The City shall document the factors it considered in making
that determination, which may include, without limitation, the Scope of the
changes to the Solicitation Document, the location of the remaining eligible
Proposers, or whether shortening the period between issuing an Addendum
and the beginning of the next tier or step of competition favors or disfavors
any particular Proposer or Proposers.

Request for Change or Protest. Unless a different deadline is set forth in the
Addendum, an Offeror must submit a Written request for change or protest to the
Addendum, as provided in Section 5.33.730, by the close of the City’s next
bBusiness Day after issuance of the Addendum. The City shall consider only an
Offeror’s request for change or protest to the Addendum; the City shall not consider
a request for change or protest to matters not added or modified by the Addendum.
Notwithstanding any provision of this paragraph, the City is not required to provide
a protest period for Addenda issued during a multi-tier or multi-step Procurement
process conducted pursuant to Sections 5.33.200 or 5.33.210.

Request for Clarification or Change.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

Time for submission of request for change. Unless otherwise provided in the
Solicitation Document, an Offeror shall deliver any request for change of the
Solicitation Document, Specifications or Contract provisions to the City in Writing
within seven (7) Days prior to Bid or Proposal Closing. Requests for change in
regard to Addenda shall be submitted in accordance within the time permitted by
Subsection 5.33.430 D.

Any request for change shall include a detailed statement of the legal and factual

reasons for the request for change; any proposed changes to Specifications or
Contract provisions; and a description of any prejudice to the Offeror; and, a
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statement of the form of relief requested. No request for change of the content of
the Solicitation Document, Specifications or Contract provisions shall be
considered after the deadline established for submitting such request. The City shall
notify the Offeror if the City entirely rejects the request. If the City agrees with the
request, in whole or in part, the City shall either issue an Addendum reflecting the
change or cancel the Solicitation.

Extension of Closing date. If any request for change is timely received in
accordance with these rules the Closing may be extended by the Chief Procurement
Officer if it is determined that an extension is necessary to allow consideration of
the request or issuance of any Addendum to the Solicitation Document.

Identification of request for change. Envelopes containing requests for change or
protests of the Solicitation Document, Specifications or Contract provisions shall
be marked with the following information:

1. Solicitation Specification or Contract Provision Request for Change; and
2. Solicitation Document Number or Other Identification.

A Proposer may request a change to add alternate terms and conditions for
negotiation if the Solicitation Document permits negotiation. In this circumstance,
the request for change procedure shall be governed by the Solicitation Document
and Subsection 5.33.211 H.

Clarification. Prior to the deadline for submitting a request for change, an Offeror
may request in Writing that the City clarify any provision of the Solicitation
Document or Contract. The City’s clarification, whether oral or in Writing, does
not change the Solicitation Document or Contract and is not binding on the City
unless the City amends the Solicitation Document er—Centraet by Written
Addendum.

Offeror Submission.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

Product Samples and Descriptive Literature. Product Samples or Descriptive
Literature may be required if it is necessary or desirable to evaluate the quality,
features or characteristics of the offered items. The City will dispose of Product
Samples, return, or make available for return, Product Samples to the Offeror in
accordance with the Solicitation Document.

Identification of Offers.

1. To ensure proper identification and handling, Offers shall be submitted in a
sealed envelope appropriately marked or in the envelope provided by the
City, whichever is applicable. If the City permits Electronic Offers in the
Solicitation Document, the Offeror may submit and identify Electronic
Offers in accordance with the Solicitation Document.
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2. The City is not responsible for Offers submitted in any manner, format or
to any delivery point other than as required in the Solicitation Document.

3. Receipt of Offers. The Offeror is responsible for ensuring the City receives
its Offer at Procurement Services prior to the stated Closing time for Offers,
regardless of the method used to submit or transmit the Offer. Offers not
so received are late as provided in Section 5.33.480 and shall be returned
unopened. If a late Offer is opened inadvertently, the procedure provided
by Section 5.33.480 shall apply except the submission shall be returned to
the Offeror.

Pre-Closing Modification or Withdrawal of Offers.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

Modifications. An Offeror may modify its Offer in Writing prior to the Closing.
Unless otherwise provided in the Solicitation Document, any modifications shall
be prepared on the Offeror’s letterhead, signed by an Authorized Representative of
the Offeror, state that the new document supersedes or modifies the prior Offer and
be submitted in a sealed envelope, appropriately marked. The City may accept
modifications Electronically only if it has authorized Electronic submittal of the
Offer in the Solicitation document. The Offeror shall mark the submitted
modification as follows:

1. Offer Modification; and

2. Solicitation Number or other identification as specified in the Solicitation
Document.

Withdrawals:

1. An Offeror may withdraw its Offer by Written notice submitted on the

Offeror’s letterhead, Signed by an Authorized Representative of the
Offeror, delivered to the location specified in the Solicitation Document or
to Procurement Services if no location is specified, and received by the
specific location or to Procurement Services, as appropriate, prior to the
time and date set for Closing.

2. The Offeror or Authorized Representative of the Offeror may withdraw its
Offer in person prior to the Closing, upon presentation of appropriate
identification and satisfactory evidence of authority. Because of the chance
for error or misidentification, the City reserves the right to reject a purported
withdrawal if in the judgment of the City, sufficient identification is not
provided.

3. The City may release an unopened Offer withdrawn under Subsection
5.33.460 B.1. to the Offeror or its Authorized Representative, after voiding
any date and time stamp mark or otherwise by appropriately marking the
envelope in which the Offer was received.
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4. The Offeror shall mark the Written request to withdraw an Offer as follows:
a. Offer Withdrawal; and

b. Solicitation Number or other identification as specified in the
Solicitation Document.

c. Documentation. The City shall include all documents relating to the
modification or withdrawal of Offers in the appropriate Solicitation
file.

Receipt, Opening, and Recording of Offers.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

Receipt. Procurement Services shall Electronically or mechanically time-stamp or
hand-mark each Offer and any modification upon receipt. The Offer or
modification shall not be opened, but shall be stored in a secure place until Opening.
If an Offer or modification is inadvertently opened prior to the Opening, the City
shall reseal and store the opened Offer or modification for Opening. That action
shall be documented and placed in the appropriate Solicitation file. (e.g. “City
inadvertently opened the Offer due to improper identification of the Offer.”)

Opening and recording. Offers shall be opened publicly, including any
modifications made to the Offer pursuant to Section 5.33.460.

1. In the case of Invitations to Bid, to the extent practicable, the name of each
Bidder shall be read aloud as well as the Bid price(s), and such other
information as the City considers appropriate.

2. In the case of Requests for Proposals, the City will not read Proposals aloud,
but will only disclose the name of each Proposer.

Availability. After Opening, Offers will be available for public inspection except
for those portions of an Offer that the Offeror designates as trade secrets or as
confidential proprietary data in accordance with applicable law. See ORS
192.501(2); ORS 646.461 to 646.475.

1. To the extent such designation is not in accordance with applicable law, the
City shall make those portions available for public inspection. The Offeror
shall separate information designated as confidential from other non-
confidential information at the time of submitting its Offer.

2. Prices, makes, model or catalog numbers of items offered, scheduled
delivery dates, and terms of payment are not confidential, and shall be
publicly available regardless of an Offeror’s designation to the contrary.
The Chief Procurement Officer may determine the appropriate charge to be
paid for copies made pursuant to public records requests and may request
payment for such copies before they are released.
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3. Notwithstanding anything contrary above, the City is not required to
disclose the contents of Proposals until after the City posts a Notice of
Intend to Award pursuant to Section 5.33.650.

Late Offers, Late Withdrawals and Late Modifications.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

5.33.490

A.

Any Offer received after Closing is late. An Offeror’s request for withdrawal or
modification of an Offer received after Closing is late. The City shall not consider
late Offers, withdrawals or modifications

For manual submissions of Offers, Procurement Services’ time clock shall be the
clock of record and the date and time imprint of that clock on an Offer shall
determine the timeliness of the submission. Late manual submissions shall be
returned to the Offeror unopened with a copy of the envelope containing the
Bureau’s time stamp on the Offer retained for the Solicitation file

For Electronic submissions, when permitted, the time shown by the City as to the
date of arrival of the Electronic submission shall determine the timeliness of the
submission. Late Electronic submissions shall be deleted from the City’s files,
returned Electronically to the Offeror and the time of the submission and the time
of return shall be documented in the Solicitation file.

For Facsimile submissions, when permitted, the time recorded at the top of the last
page of the submission shall determine the timeliness of the submission. Late
Facsimile transmissions shall be returned to the Offeror after keeping a copy of the
last page of the transmission for the Solicitation file.

Failure to properly return or dispose of a late submission does not mean an Offer
or submission arrived on time.

Mistakes.

General. To protect the integrity of the competitive Solicitation process and to
assure fair treatment of Offerors, the City should carefully consider whether to
permit a waiver, correction or withdrawal of an Offer for certain mistakes.

Treatment of Mistakes. Errors in judgment do not permit an Offeror to correct or
withdraw an Offer. Mistakes that constitute a minor informality may be waived or
corrected. Mistakes that constitute clerical errors may be corrected or withdrawn
in the City’s discretion pursuant to this rule.

City notification. If the City believes the Offer contains a mistake the City shall
notify the Offeror, note the apparent mistake and request that the Offeror verify the
Offer in writing, or by electronic transmission within one business day after
notification.
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Failure of Offeror to Respond. If the Offeror fails to respond within one business
day after notification of the apparent mistake, the City shall consider the Offer as
submitted unless the amount of the Offer is so far out of line with the amounts of
other bids received, or with the amount estimated by the City, or there are other
indications of error so clear, as to reasonably justify the conclusion or that
acceptance of the Offer would be unfair to the Offeror or to other bona fide
Offerors, in which case the City shall be entitled to reject the Offer. The City may
extend the time for response for good cause shown.

Verification. If the Offeror verifies its Offer, the City must consider the Offer as
originally submitted. However, in fairness to other Offerors, verification does not
preclude the City from rejecting the Offer if it is clear that a mistake has been made
and the City determines the intended Offer is not evident.

Minor Informality. If the Offeror verifies its Offer, and the City sees no reason for
rejection, the City may waive or permit the Offeror to correct a mistake that
constitutes a minor informality. A minor informality is a matter of form, rather
than substance, that is evident on the face of the Offer and which can be corrected
or waived without prejudice to the public or other Offerors. Examples of a minor
informality include a failure to:

1. Return the correct number of Signed Offers or the correct number of other
documents required by the Solicitation Document;

2. Sign the Offer in the designated block, provided, however, that a Signature
appears elsewhere in the Offer that evidences the Offeror’s intent to be
bound; or

3. Acknowledge receipt of an Addendum to the Solicitation Document,

provided it is clear on the face of the Offer that the Offeror received the
Addendum and intended to be bound by its terms.

Clerical Mistakes. If the Offeror does not verify its Offer, but contends a clerical
mistake caused a different Offer than intended to be submitted, or verifies the Offer
but contends a clerical mistake should be corrected within a portion of the Offer,
the City may in its discretion permit correction if the conditions of this section are
met.

1. Only clerical mistakes can be corrected. A clerical mistake is not a mistake
of judgment. Examples of clerical mistakes include typographical mistakes,
errors in extending unit prices, transposition errors, arithmetical errors,
misplacement of a decimal point, and instances in which the intended
correct price is evident by simple arithmetic calculations.

2. If correction of the Offer would result in displacement of one or more lower
Offers submitted by other Offerors, the correction is permitted if, and only
if, both the existence of the mistake and the Offer actually intended are
ascertainable from the Solicitation Document and the Offer itself.
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If correction of the Offer would not result in the displacement of one or
more lower Offers submitted by other Offerors, correction may be permitted
if the Offeror provides the City with clear and convincing supporting
evidence of the mistake and intended Offer within two business days after
the City’s initial notification of the mistake. The City may extend the time
for response for good cause shown.

a. Supporting evidence shall include all pertinent evidence, such as the
Offeror’s file copy of its Offer, the original worksheets and other
data used in preparing the Offer, subcontractors’ quotations, if any,
and any other evidence that establishes the existence of a clerical
mistake, the manner in which it occurred and the Offer actually
intended.

b. The closer the corrected Offer is to the next lowest Offer the greater
the need for the City to be sure that it has clear and convincing
evidence that permits a correction to ensure the integrity of the
competitive process.

5.33.495 Time for City Acceptance.

A. An Offeror’s Offer is a Firm Offer, irrevocable, valid and binding on the Offeror
for not less than 38 60 Days from Closing unless otherwise specified in the
Solicitation Document. After 30 60 Days the Offer shall lapse unless extended.
The extension may occur after the expiration of the 38-60 Day period.

B. An Offer may be extended beyond 38 60 Days if the Offeror and the City so agree.
If agreement is reached the time period for extension shall be reduced to Writing
and the Offer will remain valid, irrevocable and binding on the Offeror for the
agreed-upon extension period.

5.33.500 Responsibility of Offerors.
(Amended by Ordinance Nos. 183445, 185898 and 187373, effective October 14, 2015.)

A. Contracts shall be Awarded only to Responsible Offerors. Pursuant to ORS
279B.110, the City shall consider whether the Offeror has:

1.

Available the appropriate financial, material, equipment, facility and
personnel resources and expertise, necessary to indicate the capability of the
prospective Offeror to meet all Contractual responsibilities;

Has completed previous contracts of a similar nature with a satisfactory
record of performance. A “satisfactory record of performance” means that
to the extent the costs associated with and time available to perform a
previous contract were within the Offer’s control, the Offeror stayed within
the time and budget allotted for the Procurement and otherwise performed
the contract in a satisfactory manner. The City should carefully scrutinize
an Offeror’s records of contract performance if the Offeror is or recently
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has been materially deficient in contract performance. In reviewing the
Offeror’s performance, the City should determine whether the Offeror’s
deficient performance was expressly excused under the terms of the
contract, or whether the Offeror took appropriate corrective action. The
City may review the Offeror’s performance on both private and public
contracts in determining the Offeror’s record of contract performance. The
City shall document the record of performance of a prospective Offeror if
the City finds the prospective Offeror non-Responsible under this
Paragraph;

A satisfactory record of integrity. An Offeror may lack integrity if the City
determines the Offeror demonstrates a lack of business ethics such as
violation of state environmental laws or false certifications made to the City.
The City may find an Offeror non-Responsible based on lack of integrity of
any Person having influence or control over the Offeror (such as key
employees of the Offeror has the authority to significantly influence the
Offeror’s performance of the Contractor or a parent company, predecessor
or successor Person.) The standards for Debarment under ORS 279B.130
may be used to determine an Offeror’s integrity. The City may find an
Offeror non-Responsible based on previous convictions of offenses related
to obtaining or attempting to obtain a contract or subcontractor or in
connection with the Offeror’s performance of a contract or subcontract. The
City shall document the record of integrity of a prospective Offeror if the
City finds the prospective Offeror non-Responsible under this Paragraph;

Qualified legally to Contract with the City. Procurement Services may
determine that such an Offeror is not legally qualified if:

a. The Offeror does not have a business—license—tax business tax
registration account with the City; or

b. The Offeror failed to make payments required by Title 7 of the City
Code and has failed to make appropriate payment arrangements with
the Revenue Division of the Bureau of Revenue and Financial
Services within seven (7) Days of the receipt of a Bid or Proposal,
unless the City waives that requirement and decides to pursue
collection through retention of Contract funds, or through other
means; or

c. The Offeror failed to submit a signed affidavit that attests, under
penalty of perjury, that the Offeror has complied with the tax laws
of the State of Oregon and the City of Portland.

Supplied all necessary information in connection with the inquiry

concerning responsibility. If a prospective Offeror fails to promptly supply
information requested by the City concerning responsibility, the City shall
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base the determination of responsibility upon any available information or
may find the prospective Offeror non-Responsible;

6. Not been debarred by the City under ORS 279B.130, Sections 5.33.530 or
5.33.540.

In the event the City determines an Offeror is not Responsible it shall prepare a
Written determination of non-responsibility as required by ORS 279B.110.

Form of Business Entity. For purposes of this rule, the city may investigate any
Person submitting an Offer. The investigation may include that Person’s officers,
directors, owners, affiliates, or any other Person acquiring ownership of the Person
to determine application of this rule or to apply the Debarment provisions of ORS
279B.130.

Qualified Products Lists.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

5.33.510

City Bureaus may develop and maintain a qualified products list when it is
necessary or desirable to test or examine goods before initiating a Procurement.
“Goods” includes products that have associated or incidental service components,
such as supplier warranty obligations or maintenance service programs.

When any Bureau begins the initial development of a qualified products list, the
Chief Procurement Officer shall give public notice in accordance with Section
5.33.300 of the opportunity for potential Contractors, sellers or suppliers to submit
goods for testing and examination to determine their acceptability for inclusion on
the list.

1. The Chief Procurement Officer may also solicit in Writing representative
groups of potential Contractors, sellers or suppliers to submit goods for the
testing and examination.

2. Any potential Contractor, seller, or supplier, even though not solicited, may
offer its goods for consideration.

The determination of whether a particular good satisfies the Bureau’s needs is
entirely within the Bureau’s sole discretion.

Prequalification of Prospective Offerors; Pre-Negotiation of Contract Terms
and Conditions.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

The City may Prequalify prospective Offerors as follows:

1. The Chief Procurement Officer shall determine the types of forms, the
method of submitting applications and the information required to be a
prequalified Offeror for Goods or Services.
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2. Prospective Offerors shall submit the application on the form required by
the Chief Procurement Officer.

3. Upon receipt of the application, the City shall investigate the prospective
Offeror as necessary to determine whether the Prequalification should be
granted.

4. If an early Prequalification decision is requested, the City shall make that

decision in less than 30 Days, if practicable.

5. The Chief Procurement Officer shall notify prospective Offerors whether or
not they have been prequalified. If a prospective Offeror is not prequalified,
the Chief Procurement Officer shall specify which of the standards of
responsibility listed in Section 5.33.500 the prospective Offeror failed to
meet.

If the City determines that a prequalified Offeror is no longer qualified the Chief
Procurement Officer may revoke or revise the Prequalification upon reasonable
notice, except that a revocation or revision is invalid as to any Contract for which
an advertisement for Bids or Proposals has already been issued.

Notwithstanding the prohibition against revocation of Prequalification generally in
ORS 279B.120(3), the City may determine that a prequalified Offeror is not
Responsible for any given Contract prior to Contract Award.

The City may pre-negotiate some of all Contract terms and conditions including
prospective Proposer Contract forms such as license agreements, maintenance and
support agreements, or similar documents for use in future Procurements. Such
pre-negotiation of Contract terms and conditions (including prospective Proposer
forms) may be part of the prequalification process of a Proposer in Subsection A.
or the pre-negotiation may be a separate process and not part of a prequalification
process. Unless required as part of the prequalification process, the failure of the
City and the prospective Proposer to reach agreement on pre-negotiated Contract
terms and conditions does not prohibit the prospective Proposer from responding
to Procurements. The City may agree to different pre-negotiated Contract terms
and conditions with different prospective Proposers. When the City has pre-
negotiated different terms and conditions with Proposers or when permitted,
Proposers offer different terms and conditions, the City may consider the terms and
conditions in the Proposal evaluation process.

Debarment of Prospective Offerors.

(Amended by Ordinance Nos. 181547 and 185898, effective February 20, 2013.)

A.

B.

The City may Debar prospective Offerors pursuant to ORS 279B.130 and this rule.

The City may debar a prospective Offeror from consideration for City Contracts for
a period up to three (3) years if:
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1. The Offeror has been convicted of a criminal offense as an incident in
obtaining or attempting to obtain a public or private Contract or Subcontract
or in the performance of such Contractor or Subcontract;

2. The Offeror has been convicted under state or federal statutes of
embezzlement, theft, forgery, bribery, falsification or destruction of
records, receiving stolen property or any other offense indicating a lack of
business integrity or business honesty that currently, seriously and directly
affects the Offeror’s responsibility as a Contractor;

3. The Offeror has been convicted under state or federal antitrust statutes;

4. The Offeror has committed a violation of a Contract provision that is
regarded by the City or the Construction Contractors Board to be so serious
to justify disqualification. A violation may include, but is not limited to, a
failure to perform the terms of a Contract or an unsatisfactory performance
in accordance with the terms of the Contract. However, a failure to perform
or an unsatisfactory performance caused by acts beyond the control of the
Contractor may not be considered to be a basis for debarment; or

5. The Offeror does not carry workers’ compensation or unemployment
insurance as required by Oregon Law.

The City may debar a prospective Offeror as follows:

1. Issue a Written decision that states the reasons for the action taken and
informs the Offeror of the appeal rights under ORS 279B.435 and Section
5.33.760; and

2. Mail or immediately furnish a copy of the decision to the debarred Offeror.

Notwithstanding the limitation on the term for Debarment in ORS 279B.130(1)(b)
and this rule, the City may determine that a previously Debarred Bidder or Proposer
is not Responsible for a given Contract prior to Contract Award.

Imputed Knowledge. The City may attribute improper conduct of a Person or its
affiliate having a Contract with a prospective Offeror to the prospective Offeror for
purposes of debarment where the impropriety occurred in connection with the
Person’s duty for or on behalf of, or with the knowledge, approval, or acquiescence
of, the prospective Offeror.

Limited participation. The City may allow a Debarred Person to participate in
solicitations and Contracts on limited basis during the Debarment period upon
Written determination that participation is Advantageous to the City. The
determination shall specify the factors on which it is based and define the extent of
the limits imposed.
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Small Business Enterprise State of Oregon COBID Certified firms Prohibited
Conduct; Sanctions; Appeals.

(Replaced by Ordinance No. 187974, effective September 7, 2016.)

A.

If the City determines at any time during the term of a contract that a contractor to
which the City awarded the contract on the basis described in ORS 279A.107 (1),
or a subcontractor to which the contractor awarded a subcontract in connection with
the contract on the basis described in ORS 279A.107 (1), is no longer certified, the
City may:

1. Terminate the contract;

2. Require the contractor to terminate the subcontract; or

3. Exercise any of the remedies for breach of contract that are reserved in the
contract.

Notwithstanding the scope of ORS 200.055 et seq., Section 5.33.540 applies to all
projects, including, but not limited to, contracts, loans, grants, development
agreements, and any other City-owned, City-sponsored or City-funded project.

The City may investigate complaints alleging one or more of the following
violations of ORS 200.065:

1. Fraudulently obtaining or retaining certification as a COBID Certified Firm

2. Attempting to fraudulently obtam or retain certlﬁcatlon as a COBID
Certified Firm-¢4 s woman : e

emerghesmal busi
3. Aiding another person to fraudulently obtain or retain certification as a

COBID Certified Firm disadvantaged,—minerity;—woman;-service-disabled
veteran or emerging simall business enterprise;

4. Aiding another person to attempt to fraudulently obtain or retain

certification as a COBID Certified Firm disadvantaged;-minority,-woman;
service-disabled-veteran-or-emerging smal-business-enterprise; or

5. Knowingly making a false claim that any person is qualified for certification
or is certified under ORS 200.055 (Cert1ﬁcat10n of dﬁadvmﬁaged—ﬁﬁﬂemy—

god a
-- = 2 O
2

COBID Certlﬁed Flrm) for the purpose of gammg a contract or subcontract

or other benefit.

When the City investigates a complaint that a person has violated ORS 200.065,
the City may require any additional information, and through the City Attorney’s
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Office, administer oaths, take depositions and issue subpoenas to compel witnesses
to attend and to produce books, papers, records, memoranda or other information
necessary for the City to complete its investigation. If a person fails to comply with
any subpoena that the City issues under its investigation. If a person fails to comply
with any subpoena that the City issues under ORS 200.065 or refuses to testify on
any matter on which a person may lawfully be interrogated, the City shall follow
the procedure provided in ORS 183.440 to compel compliance.

The City may issue the following sanctions against any person for violating ORS
200.065:

1. Withholding payment;
2. Suspending or terminating a public contract;

3. Impose a civil penalty not to exceed 10 percent of the contract or
subcontract price or $5,000, whichever is less, for each violation; and

4. Disqualifying for up to 3 years from submitting a bid or proposal for, or
receiving an award of, a public contract.

The City may also disqualify any person from bidding or participating in a public
contract for a period of up to 3 years;

1. Who under oath during the course of an investigation admits to violating
ORS 200.065(1) or (2); or

2. Upon notice of a finding of fraudulent certification by the OregenBusiness

PevelopmentDepartment Certification Office for Business Inclusion and
Diversity or other public contracting agency.

Any bidder, proposer, contractor or subcontractor on a City contract that knowingly
commits any of the following acts shall have its right to submit a bid or proposal
for, or receive an award of, a City contract in the future suspended under ORS
200.075:

1. Enterlng into any agreement to represent that a COBID Certified F1rm

smal—l—b&&ness—enteﬂeﬂse certlﬁed under ORS 200 055 w111 perform work
or supply material under a public improvement contract without the

knowledge and consent of the disadvantaged, minority, woman, service-
disabled veteran, or emerging small business enterprise.

2. Exercising or permitting another bidder, proposer, contractor or
subcontractor to exercise management and decision making control over the

internal operatlons of a COBID Certlﬁed F1rm el-rsadvantaged—mi-neﬂ-ty—

other than the bidder’s, proposer’s, contractor s or subcontractor S own
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business enterprise. As used in this paragraph, “internal operations” does
not include normal scheduling, coordination, execution or performance as a
subcontractor on a public contract.

3. Using a disadvantaged, minority, woman, service-disabled veteran, or
emerging small business enterprise to perform a public contract or
subcontract or to supply material under a public contract to meet an
established goal or requirement if the COBID Certified Firm disadvantaged;

enterprise does not perform a Commercially Useful Function in carrying
out its responsibilities and obligations under the public contract.

4. Failing to perform a Commercially Useful Function in performing a public
contract or subcontract or in supplying material to a contractor or
subcontractor that is performing a public contract if the bidder, proposer,
contractor or subcontractor 1s presented asa COBID Certified Flrmeeft}ﬁed

smal—l—busmess—emefpﬂse to meet an estabhshed goal or requlrement

The suspension shall be one year for a first violation, 3 years for a second violation
and 5 years for a third violation. Each violation must remain on record for 5 years.
After 5 years the City may not consider the violation in reviewing future violations.

Prior to suspending, disqualifying or otherwise sanctioning a person under Section
5.33.540, the City shall provide written notice to the person of a proposed sanction
under ORS 200.065 or ORS 200.075, served personally or by registered or certified
mail, return receipt requested. This notice shall include:

1. That the City intends to sanction;

2. The effective date and period of the sanction, if applicable;

3. The reason(s) for the sanction; and

4. That the person has the right to request a hearing before the Code Hearings

Officer in accordance with Section 3.130.020.

The hearing shall be conducted in accordance with Chapter 22.10 and any
administrative rules governing appeals to the Code Hearings Officer.

Offer Evaluation and Award.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

General. If a Contract is Awarded, the City shall Award the Contract to the
Responsible Offeror submitting the lowest, Responsive Bid. The City may Award
by item, groups of items or the entire Offer provided such Award is consistent with
the Solicitation Document and in the public interest.
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Multiple Items. An Invitation to Bid or Request for Proposal may call for pricing
of multiple items of similar or related type with Award based on individual line
item, group total of certain items, a “market basket” of items representative of the
total requirement, or grand total of all items.

All or none Offers. All or none Bids or Proposals may be accepted if the evaluation
shows an all or none Award to be the lowest cost of those submitted.

Clarification of Offers. After Opening, discussions may be conducted with
apparent Responsive Offerors for the purpose of clarification to assure full
understanding of the Offer. All Offers, in the City’s sole judgment, needing
clarification shall be accorded such an opportunity. Clarification of any Offer must
be documented in Writing by City and shall be included in the file.

Multiple Awards - Bids. If a Solicitation permits the Award of multiple Contracts,
the City shall specify the criteria it shall use to choose from the multiple Contracts
when purchasing Goods and Services. The criteria shall require the City to purchase
the lowest priced goods or services available from the multiple Contracts. Multiple
Awards shall not be made if a single Award will meet the City’s needs without
sacrifice of economy or service. A multiple Award may be made if Award to two
or more Offerors of similar products is necessary for adequate availability, delivery,
and service or product compatibility. Awards may not be made for the purpose of
dividing the Solicitation, or to allow for user preference unrelated to utility or
economy. A notice to potential Offeror that multiple Contracts may be Awarded
for any Solicitation shall not preclude the Award of a single Contract for such
Solicitation.

Multiple Awards — Proposals. If a Solicitation permits the Award of multiple
Contracts, the City shall specify the criteria it shall use to choose from the multiple
Contracts when purchasing Goods and Services. The criteria shall require the City
to procure the goods or services that are most Advantageous to the City available
from the multiple Contracts. Multiple Awards shall not be made if a single Award
will meet the City’s needs without sacrifice of economy or service. A multiple
Award may be made if Award to two or more Offerors of similar Goods or Services
is necessary for adequate availability, delivery, and service or product
compatibility. Multiple Awards may not be made for the purpose of dividing the
Solicitation, or to allow for user preference unrelated to obtaining the most
Advantageous Contract. A notice to potential Offeror that multiple Contracts may
be Awarded for any Solicitation shall not preclude the Award of a single Contract
for such Solicitation.

Partial Awards. If after evaluation of competitive Offers, the City finds that a
qualified Offer has been received for only parts of the requirements of the
Solicitation:

1. A Contract may be Awarded for the parts of the Solicitation for which
qualified Offers have been received.
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2. All Offers may be rejected and a new Invitation to Bid or Request for
Proposals on the same or revised terms, conditions and Specifications may
be issued.

City Evaluation. The City shall evaluate an Offer only as set forth in the Solicitation
Document and in accordance with applicable law. The City shall not evaluate an
Offer using any other requirement or criterion.

Evaluation of Bids. The City shall evaluate Bids as set forth in ORS
279B.055(6)(a).

1. In evaluating Bids, the City shall apply the Contract preferences set forth in
Sections 5.33.625 through 5.33.635.

2. Low, Tied Offers. Low, tied Offers shall be resolved pursuant to Section
5.33.625.

Evaluation of Proposals. The City shall evaluate Proposals as set forth in
279B.060(6) and Section 5.33.210 and in the event of low, tied Proposals, in
accordance with Section 5.33.625.

Recycled Materials. In determining the most Advantageous Responsive Proposal
the City shall give preference for recycled materials as set forth in ORS 279A.125
and Section 5.33.635.

Negotiation With Offerors Prohibited.

The City shall not negotiate with any Offeror in regard to the acquisition of Goods and
Services if the Procurement was pursuant to an Invitation to Bid. This rule does not prevent
the City from seeking a clarification of an Offer, provided the clarification does not change
the Offer. This rule does not prohibit negotiation with a Proposer in response to a Request
for Proposals provided the requirements of these rules have been met.

5.33.625

Contract Preferences.

(Amended by Ordinance Nos. 185065 and 185898, effective February 20, 2013.)

A.

Award When Offers Identical. Under ORS 279A.120, when the City receives
Offers identical in price, fitness, availability and quality, and chooses to Award a
Contract, the City shall Award the Contract based on the following order of
precedence:

1. The City shall Award the Contract to the Offeror among those submitting
identical Offers who is offering Goods or Services, or both, are
manufactured, produced or to be performed in Oregon.

2. If two or more Offerors submit identical Offers, and they all offer Goods or
Services, or both, manufactured or produced in Oregon, the City shall
Award the Contract by drawing lots among the identical Offers offering
Goods or Services that are manufactured, produced or to be performed in
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Oregon. The City shall provide to the Offerors who submitted the identical
Offers notice of the date, time and location of the drawing of lots and an
opportunity for those Offerors to be present when the lots are drawn.

3. If the City receives identical Offers, and none of the identical Offers offer
Goods or Services, or both, that are manufactured, produced or to be
performed in Oregon, then the City shall Award the Contract by drawing
lots among the identical Offerors. The City shall provide to the Offerors that
submitted the identical Offers notice of the date, time and location of the
drawing of lots and an opportunity to be present when the lots are drawn.

Determining if Offers are Identical. The City shall consider Offers identical in
price, fitness, availability and quality as follows:

1. Bids received in response to an Invitation to Bid issued under Section
5.33.200 or ORS 279C.335 are identical in price, fitness, availability and
quality if the Bids are Responsive, and offer the Goods or Services
described in the Invitation to Bid at the same price.

2. Proposals received in response to a Request for Proposals issued under
Section 5.33.210, are identical in price, fitness, availability and quality if
they are Responsive and achieve equal scores when scored in accordance
with the evaluation criteria set forth in the Request for Proposals.

3. Proposals received in response to a Special Procurement conducted
pursuant to Section 5.33.220 are identical in price, fitness, availability and
quality if, after completing the Contracting procedure approved by the City
if the City determines, in Writing, that two or more Proposals are equally
Advantageous to the City.

4. Offers received in response to an intermediate Procurement conducted
pursuant to ORS 279B.070 are identical if the Offers equally best serve the
interests of the City in accordance with ORS 279B.070(4).

Determining if Goods or Services are Manufactured or Produced in Oregon. In
applying Subsection 5.33.625 A., the City shall determine whether a Contract is
predominantly for Goods or Services are manufactured, produced or performed in
Oregon. The City may request in a Solicitation Document, following Closing, or
at any other time determined appropriate by the City, any information the City may
need to determine if the Goods or Services are manufactured or produced in
Oregon. The City may use any reasonable criteria to determine if Goods or Services
are manufactured or produced in Oregon, provided that the criteria reasonably
relate to that determination, and provided that the same criteria apply equally to
each Offeror.

Procedure for Drawing Lots. When this Rule calls for the drawing of lots, the City
shall draw lots by a procedure that affords each Offeror subject to the drawing a
substantially equal probability of selection, and that does not allow the person
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making the selection the opportunity to manipulate the drawing of lots to increase
the probability of selecting one Offeror over another.

Discretionary Preference and Award. Under ORS 279A.128, the City may provide,
in a Solicitation Document for Goods or Services, a specified percentage preference
of not more than ten percent for Goods fabricated or processed entirely in Oregon
or Services performed entirely in Oregon. When the City provides for a preference
under this Section, and more than one Offeror qualifies for the preference, the City
may give a further preference to a qualifying Offeror that resides in or is
headquartered in Oregon. The City may establish a preference percentage higher
than ten percent if the Chief Procurement Officer makes a written determination
that good cause exists to establish the higher percentage and explains the City’s
reasons and evidence of good cause. The City may not apply the preferences
described in this Paragraph in a Procurement for emergency work, minor
alterations, ordinary repairs or maintenance of public improvements, or
construction work that is described in ORS 279C.320.

Reciprocal Preferences.

(Amended by Ordinance Nos. 181547 and 185898, effective February 20, 2013.)

A.

5.33.635

When evaluating Bids pursuant to Section 5.33.610, the City shall add a percentage
increase to the Bid of a Nonresident Bidder equal to the percentage, if any, of the
preference that would be given to that Bidder in the state in which the Bidder
resides.

The City shall rely on the list prepared and maintained by the Oregon Department
of Administrative Services pursuant to ORS 279A.120(4) to determine both:

1. whether the Nonresident Bidder’s state gives preference to in-state Bidders,
and
2. the amount of such preference.

Contract Preferences: Recycled Materials.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

Notwithstanding provisions of law requiring the City to Award a Contract to the
lowest Responsible Bidder or best Proposer or provider of a quotation, and subject
to Subsection 5.33.635 B., the City shall give preference to the Procurement of
goods manufactured from recycled materials.

In comparing goods from two or more Bidders or Proposers, and at least one Bidder
or Proposer offers goods manufactured from recycled materials, and at least one
Bidder or Proposer does not, the City shall select the Bidder or Proposer offering
goods manufactured from recycled materials if each of the following four (4)
conditions exists:

1. The recycled product is available;
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The recycled product meets applicable standards;

The recycled product can be substituted for a comparable non-recycled
product; and

The recycled product’s costs do not exceed the costs of non-recycled
products by more than five (5) percent, or a higher percentage if a Written
determination is made by the City and set forth in the Solicitation
Document. For purposes of making the foregoing determination, the City
shall consider the costs of the goods following any adjustments the City
makes to the price of the goods for purposes of evaluation pursuant to
Section 5.33.610.

C. For the purposes of this Section, the City shall determine if goods are manufactured
from recycled materials in accordance with standards established by the City.

5.33.640 Rejection of all or part of an Offer.
(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A. Investigation. The City may, but is not required to, seek clarification of an Offer
to determine whether it is responsive and make such investigation as necessary to
determine whether an Offeror is responsible. The investigation may include:

1.

4.

An inquiry into the responsibility of the Offeror’s proposed Subcontractor
and suppliers;

Requiring an Offeror to demonstrate its financial ability to perform the
Contract. In exercising this right, the City shall notify the apparent
successful Offeror in Writing to submit such documentation as the City
deems necessary to complete a thorough evaluation of the Offeror’s
financial ability;

Obtaining any credit report information that the City deems necessary to
investigate and evaluate whether the Offeror is financially responsible. By
submitting an Offer, the Offeror authorizes the City to investigate its credit,
to obtain credit reports and to cooperate in the event that credit information
is requested by the City.

Any action necessary to ascertain whether the Offeror is responsible.

B. Grounds for Rejection.

1.

The City may reject any Offer upon finding that to accept the Offer may
impair the integrity of the Solicitation process or that rejecting the Offer is
in the public interest.
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The City may reject any Offer, in whole or in part, when rejection is in the
best interest of the City as determined by the City. If so, the reasons for
rejection shall be made part of the Solicitation file.

The City shall reject an Offer as nonresponsive upon the City’s finding that
the Offer:

a.

is contingent upon the City’s acceptance of terms and conditions
(including Specifications) that differ from the Solicitation
Document;

takes exception to terms and conditions (including Specifications)
unless the Solicitation Document specifically allows such
exceptions in order to encourage innovative approaches and ideas;

attempts to prevent public disclosure of matters in contravention of
the terms and conditions of Solicitation Document or in
contravention of applicable law;

offers Goods or Services that fail to meet the Specifications of the
Solicitation Document;

1s late;
is not in substantial compliance with the Solicitation Documents;

is not in substantial compliance with all prescribed public
Solicitation procedures;

contains a deviation that, if the Offer was accepted, would give the
Offeror a substantial advantage or benefit not shared by other
Offerors; or

has failed to comply with the programs adopted pursuant to PCC
Section 5.33.900.

The City shall reject an Offer upon the City’s finding that the Offeror:

a.

Has not been prequalified under ORS 279B.120 and the City
required mandatory Prequalification;

Has been debarred as set forth in ORS 279B.130;

Has not met the requirements of ORS 279A.105 regarding
subcontracting to COBID Certified Firms emerging—small
businesses when required to do so by the City;
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D.

5.33.645

d. Has not submitted properly executed Bid or Proposal security as
required by the Solicitation Document;

e. Has failed to provide the certification of nondiscrimination required
by Subsection 5.33.640 D.; or

f. Is not a Responsible contractor pursuant to Section 5.33.500 and
state law.

Form of Business. For purposes of this rule, the City may investigate any Person
submitting an Offer. The investigation may include that Person’s officers, directors,
owners, affiliates, or any other Person acquiring an ownership interest of the Person
to determine application of this rule or to apply the Debarment provisions of ORS
279B.130.

Certification of Non-Discrimination. The Offeror shall certify and deliver to the
City the Written certification required by Subsection 5.33.075 B.3.

Rejection of All Offers.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

Rejection. The City may reject all Offers for good cause upon the City’s Written
finding it is in the public interest to do so. The City shall notify all Offerors of the
rejection of all Offers, along with the good cause justification and finding.

Criteria. The City may reject all Offers upon a Written finding that:

1. The content of or an error in the Solicitation Document, or the Solicitation
process unnecessarily restricted competition for the Contract;

2. The price, quality or performance presented by the Offerors is too costly or
of insufficient quality to justify acceptance of the Offer;

3. Misconduct, error, or ambiguous, conflicting or misleading provisions in
the Solicitation Document threaten the fairness and integrity of the
competitive process;

4. Causes other than legitimate market forces threaten the integrity of the
competitive Solicitation process. These causes include, but are not limited
to, those that tend to limit competition such as restrictions on competition,
collusion, corruption, unlawful anti-competitive conduct, and inadvertent or
intentional errors in the Solicitation Document;

5. The City cancels the Solicitation in accordance with Section 5.33.660; or

6. Any other circumstance indicating that Awarding the Contract would not
be in the public interest.
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5.33.650

Notice of Intent to Award.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

5.33.660

A.

Applicability:  This section applies to Awards of a Contract, except for small
Procurements pursuant to Section 5.33.180, intermediate Procurements pursuant to
Section 5.33.190, sole source Procurements pursuant to Section 5.33.120,
Emergency Procurements pursuant to Section 5.33.130 or a Special Procurement
pursuant to Section 5.33.220.

Notice: The City shall provide Written notice of Intent to Award a Contract to all
Offerors. If the Solicitation was posted by Electronic means, however, the City
may post the Intent to Award Electronically in the same manner as the Solicitation.
The Notice shall be posted at least seven (7) Days before the Award of a Contract,
unless the City determines that circumstances require prompt execution of the
Contract. The City shall document the specific reasons for the shorter notice period
in the Solicitation file.

The City’s Award shall not be final until the latest of the following three (3) dates:

1. Seven (7) Days after the date of notice of intent to Award, unless the
Solicitation Document provided a different period for protest of Contract
Award. For purposes of this section, the Day on which the Notice is posted
from which the seven Days shall begin to run shall not be included, but the
last Day of the period shall be included;

2. The City provides a Written response to all timely-filed protests that denies
the protest and affirms the Award; or

3. Upon the conclusion of any appeal pursuant to Section 5.33.740.
Cancellation, delay or suspension of Solicitation.

Cancellation in the Public Interest. Priorto-Openingthe The City may cancel a
Solicitation or Procurement described in a Solicitation may-be-eaneeled in whole
or in part prior to Contract Execution when cancellation is in the best interest of the
City as determined by the City.

Delay or Suspension. Any Solicitation or Procurement desired in a Solicitation
may be delayed or suspended when the delay or suspension is in the best interest of
the City as determined by the City.

Costs. The City is not liable to any Offeror for costs, expenses or losses caused by
the cancellation, delay or suspension.

Notice. If the City cancels, delays or suspends a Solicitation prior to Opening, the

City shall provide notice of cancellation in the same manner that the City initially
provided notice of the Solicitation. Such notice of cancellation shall:
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1. Identify the Solicitation;
2. Briefly explain the reason for cancellation; and

3. If appropriate, explain that an opportunity will be given to compete on any
Re-Solicitation.

Notice of Cancellation After Opening. If the City cancels a Procurement or
Solicitation after Opening, the City shall provide Written notice of Cancellation to
all Offerors who submitted Offers.

Disposition of Offers if Solicitation Canceled.

(Amended by Ordinance No. 184403, effective February 2, 2011.)

A.

5.33.675

Prior to Offer Opening. If the City cancels a Solicitation prior to Offer Opening,
the City will return all Offers it received to Offerors unopened, provided the Offeror
submitted its Offer in a hard copy format with a clearly visible return address. If
there is no return address on the envelope, the City will open the Offer to determine
the source and then return it to the Offeror.

After Offer Opening. If the City rejects all Offers, the City will retain all such Offers
as part of the City’s Solicitation file. If a Request for Proposals is cancelled after
Proposals are received, the City may return a Proposal to the Proposer that
submitted it. The City shall keep a list of returned Proposals in the Solicitation file.

Documentation of Award.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

Basis of Award. After Award, the City shall make a record showing the basis for
determining the successful Offeror part of the City’s Solicitation file.

Contents of Award Record. The City’s record shall include

1. Bids.
a. Completed Bid tabulation sheet; and
b. Written justification for any rejection of lower Bids.

2. Proposals.
a. The completed evaluation of the Proposals;
b. Written justification for any rejection of higher scoring Proposals or

for failing to meet mandatory requirements of the Request for
Proposal; and
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c. If the City permitted negotiations in accordance with Section
5.33.211, the City’s completed evaluation of the initial Proposals
and the City’s completed evaluation of final Proposals.

Availability of Award Decisions.

(Amended by Ordinance No. 185898, effective February 20, 2013.)

A.

5.33.690

Contract Documents. To the extent required, the City shall deliver to the successful
Offeror, a Signed purchase order, Price Agreement, or other Contract document(s),
as applicable.

Notification to Unsuccessful Offerors. A Person may obtain tabulations of
Awarded Bids or evaluation summaries of Proposals for a minimal charge, in
person or by submitting to the City a Written—request Public Records Request
accompanied by payment if payment has been determined to be necessary. Such
request shall provide the Solicitation Document number and enclose a self-
addressed, stamped envelope.

Availability of Solicitation Files. Subject to Section 5.33.200 and ORS 279B.060
the City shall make completed Solicitation files available for public review at the
City.

The City may withhold from disclosure to the public materials included in a
Proposal that are exempt or conditionally exempt from disclosure under ORS
192.501 or ORS 192.502 including trade secrets, as defined in ORS 192.501 and
information submitted to a public body in confidence, as described in ORS 192.502.

Copies from Solicitation Files. Subject to Section 5.33.200 and ORS 279B.060 any
Person may obtain copies of material from Solicitation files upon submitting a
Public Records Request and payment of a reasonable copying charge.

Performance and Payment Security; Waiver.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Public Contracts. The Chief Procurement Officer has discretion to require the
submission of a performance bond, a payment bond, or both in regard to any
contracts subject to this Chapter in any amount not to exceed the Contract Price. If
so, the requirement shall be expressly set forth in the Solicitation Document.

Requirement for Surety Bond. If required, the City shall accept only a performance
bond and payment bond furnished by a surety company authorized to do business
in Oregon and who is duly listed in the United States Treasury List as published in
the Federal Register or is otherwise approved by the City Attorney each in the
amount of 100 percent of the Contract price unless otherwise specified in the
Solicitation Document or such substitute security is approved by the City
Attorney’s office. The surety bond shall have the company’s sealed affixed to it,
be signed by the surety’s Attorney in Fact, and have attached the Power of Attorney
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for the Attorney in Fact. The City Attorney may waive the requirement of the
corporate seal.

Time for Submission. The apparent successful Offeror must furnish the required
performance and payment security within 10 Days after notification by the City. If
the Offeror fails to furnish the performance security as requested, the City may
reject the Offer and Award the Contract to the Responsible Bidder with the next
lowest Responsive Bid or the Responsible Proposer with the next highest-scoring
Responsive Proposal, and, at the City's discretion, the Offeror shall forfeit its Bid
or Proposal Security.

Notification to State of Nonresident Contractor.

If the Contract Price exceeds $10,000 and the Contractor is a Nonresident Contractor, the
Contractor shall promptly report to the Oregon Department of Revenue on forms provided
by the Department of Revenue, the Contract Price, terms of payment, Contract duration
and such other information as the Department of Revenue may require before final payment
can be made on the Contract. A copy of the report shall be forwarded to the City. The City
shall satisfy itself that the above requirements have been complied with before it issues
final payment on the Contract.

5.33.700

Protests and Judicial Review of Special Procurements.

(Amended by Ordinance Nos. 183445, 184403 and 185898, effective February 20, 2013.)

A.

An Affected Person may protest the City's approval of a Special Procurement or a
class Special Procurement.

Method of Protest

1. Time: A Written protest of the City's approval shall be provided to the Chief
Procurement Officer not later than seven (7) Days after the approval of the
Special Procurement or class Special Procurement unless a different time
period is provided in the Notice. The Chief Procurement Officer shall not
consider a protest submitted after the timeline established for submitting
such protest under this rule.

2. Contents. The Written protest must include:
a. Sufficient information to identify the Request that is the subject of
the protest;
b. A detailed statement of all the legal and factual grounds for the
protest;
c. Evidence or supporting documentation that supports the grounds on

which the protest is based;

d. A description of the resulting harm to the Affected Person; and

104



e. The relief requested.

C. Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of Subsection 5.33.700 B.2. and the reasons for that failure;

If the protest was timely filed and provides the information required by
Subsection 5.33.700 B.2., the City shall issue a decision in Writing and
provide that decision to the Affected Person within a reasonable period of
time unless a Written determination is made by the City that circumstances
exist that require a shorter time limit.

If the City denies the protest, it shall inform the Affected Person if the
decision is final or whether the Chief Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

D. Optional City Response: In addition to the requirements of Subsection 5.33.700 C.,
the Chief Procurement Officer may do any of the following:

1. Agree with the protest and take any corrective action necessary;

2. Issue a Written response to the protest and provide that decision to the
Affected Person;

3. Refer the protest and any response to the Board of Appeals for decision;

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving full
consideration to the merits of the protest.

E. Judicial Review.

1. An Affected Person may not seek judicial review of the City Council’s
approval of a Special Procurement or Class Special Procurement unless it
has complied fully with the Protest requirements of this section and
exercised all administrative appeal rights.

2. Judicial review is not available if the Request is denied by the City Council,
Board of Appeals or is withdrawn by the Chief Procurement Officer.

5.33.710 Protests and Judicial Review of Sole-Source Procurements.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)
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An Affected Person may protest the determination that the Goods or Services or
class of Goods or Services should be procured from only one source.

Method of Protest

1.

Time: A Written protest of the Chief Procurement Officer’s Determination
shall be provided to the Chief Procurement Officer within seven (7) Days
whenever the City posts a notice that it will make a sole source purchase.
The Chief Procurement Officer shall not consider a protest submitted after
the timeline established for submitting such protest under this rule or such
different time period as may be provided in the Notice of Intent to make a
Sole Source purchase.

Contents:
a. Sufficient information to identify the Solicitation that is the subject
of the protest;

b. A detailed statement of all the legal and factual grounds for the
protest;

c. Evidence or supporting documentation that supports the grounds on
which the protest is based;

d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of Subsection 5.33.710 B.2. and the reasons for that failure;

If the protest was timely filed and provides the information required by
Subsection 5.33.710 B.2., the City shall issue a decision in Writing and
provide that decision to the Affected Person within a reasonable period of
time unless a Written determination is made by the City that circumstances
exist that require a shorter time limit.

If the City denies the protest, it shall inform the Affected Person if the
decision is final or whether the Chief Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

Optional City Response: In addition to the requirements of Subsection 5.33.710 C.,
the Chief Procurement Officer may do any of the following:
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1. Agree with the protest and take any corrective action necessary;

2. Issue a Written response to the protest and provide that decision to the
Affected Person;

3. Refer the protest and any response to the Board of Appeals for decision;

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving full

consideration to the merits of the protest.

Judicial Review. An Affected Person may not seek judicial review of the City
Council’s approval of a Sole Source Procurement unless it has complied fully with
the protest requirements of this section and has exercised all administrative appeal
rights. Judicial review is not available if the City elects not to make a Sole Source
Procurement.

Protests and Judicial Review of Multi-Tiered Solicitations.

(Amended by Ordinance Nos. 183445, 185898 and 187373, effective October 14, 2015.)

A.

Interested Offerors may file a Written protest of the Specifications, Contract terms
and conditions, pursuant to Section 5.33.730.

Affected Persons may protest in one of two ways:

1. If no other protest remedies are provided in the Solicitation Document,
Affected Persons can file a Written protest to the Award within seven (7)
Days after the issuance of the Notice of Intent to Award pursuant to Section
5.33.740 if the they meet the requirements of Subsection 5.33.720 C. below.

2. If expressly required or permitted by the Solicitation Document, Affected
Persons must file a Written protest after being excluded from the
Competitive Range or after being excluded from any subsequent stages of
a Procurement.

Basis of Protest. An Affected Person may protest its exclusion from the
Competitive Range or from subsequent stages of a Procurement only if:

1. The Affected Person is Responsible and submitted a Responsive Offer;

2. The City made a mistake that, if corrected, would have made the Affected
Person eligible to participate in the next stage of the Procurement.

3. In the case of a competitive request for proposal, the exercise of judgment
used by the Evaluation Committee members in scoring written proposals
and oral interviews, including the use of outside expertise, if that judgment
was biased or not exercised in good faith. The unbiased, good faith
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judgment of Evaluation is not grounds for protest. The unbiased, good faith
judgment of Evaluation Committee members will not be a basis for
sustaining a protest.

D. Method of Protest:

1.

Time: If the Solicitation document permits or requires protests prior to the
City’s issuance of a Notice of Intent to Award, an Affected Person must
submit a Written protest specifying its basis within seven (7) Days after the
Affected Person was excluded from participating further in the
Procurement.

Contents: The protest must include the following information:

a. Sufficient information to identify the errors that led to the Affected
Person’s exclusion from the Competitive Range or from subsequent
stages of a Procurement;

b. A detailed statement of all the legal and factual grounds for the
protest;
c. Evidence or supporting documentation that supports the grounds on

which the protest is based;
d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

E. Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of Subsection 5.33.720 D.2. and the reasons for that failure;

If the protest was timely filed and provides the information required by
Subsection 5.33.720 D.2., the City shall issue a decision in Writing and
provide that decision to the Affected Person within a reasonable period of
time unless a Written determination is made by the City that circumstances
exist that require a shorter time limit.

If the City denies the protest, it shall inform the Affected Person if the
decision is final or whether the Chief Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

F. Optional City Response: In addition to the requirements of Subsection 5.33.720 E.,
the Chief Procurement Officer may do any of the following:
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1. Agree with the protest and take any corrective action necessary;

2. Issue a Written response to the protest and provide that decision to the
Affected Person;

3. Refer the protest and any response to the Board of Appeals for decision;

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving full

consideration to the merits of the protest.

Judicial Review. An Affected Person may not seek judicial review unless it has
complied fully with the protest requirements of this section and has exercised all
administrative appeal rights. Judicial review is not available if the City elects not
to make a Procurement.

Protests and Judicial Review of Solicitation Documents and the Procurement
Process.

(Amended by Ordinance Nos. 183445, 184403 and 185898, effective February 20, 2013.)

A.

An Affected Person may protest the Procurement process or the Solicitation
Document for Offers solicited pursuant to Competitive Sealed Bidding pursuant to
Section 5.33.200, Competitive Sealed Proposals pursuant to Section 5.33.210, a
Special Procurement, or a Class Special Procurement pursuant to Section 5.33.220.
Prior to submitting a protest, an Affected Person may seek clarification of any
provision of the Solicitation Document. Any clarification by the City is binding
only if the City amends the Solicitation Document by Addendum.

Method of Protest

1. Time: A Written protest of the City's posting of a solicitation document
shall be provided to the Chief Procurement Officer within seven (7) Days
after a Solicitation Document is advertised. The Chief Procurement Officer
shall not consider a protest submitted after the timeline established for
submitting such protest under this rule or such different time period as may
be provided in the Solicitation Document. A Written Protest of any
Addendum shall be submitted by the close of the next business day after
issuance of the Addendum.

2. Contents: The protest must include the following information:
a. Sufficient information to identify the Solicitation that is the subject
of the protest;
b. A detailed statement of all the legal and factual grounds for the
protest;
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c. Evidence or supporting documentation that supports the grounds on
which the protest is based;

d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

Required City Response.

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of Subsection 5.33.730 B.2. and the reasons for that failure;

If the protest was timely filed and provides the information required by
Subsection 5.33.730 B.2. above, the Chief Procurement Officer shall issue
a decision in Writing and provide that decision to the Affected Person no
less than three (3) business days before Offers are due, unless a Written
determination is made by the City that circumstances exist that require a
shorter time limit.

The Chief Procurement Officer’s response shall inform the Affected Person
if the decision is final or whether the Chief Procurement Officer has decided
to refer the protest to the Purchasing Board of Appeals or City Council.
When the decision is final, the Affected Person must seek judicial review
before the Opening of Bids, Proposals or Offers.

If the City receives a protest from an Affected Person in accordance with
this rule, the City may extend Closing if the City determines an extension
is necessary to consider the protest and to issue an Addendum to the
Solicitation Document.

Optional City Response: In addition to the requirements of Subsection 5.33.730 C.
above, the Chief Procurement Officer may do any of the following:

1.

Agree with the protest and make any necessary corrections to the
Solicitation Document or Procurement process;

Issue a Written response to the protest and provide that decision to the
Affected Person;

Refer the protest and any response to the Board of Appeals;
Refer the protest and any response to the City Council for decision; or

Any other action that is in the best interest of the City while giving full
consideration to the merits of the protest.

110



E. Judicial Review. An Affected Person may not seek judicial review unless it has
complied fully with the protest requirements of this section and exercised all
administrative appeal rights. Judicial review is not available if the City withdraws
the Solicitation Document that was the subject of the protest.

5.33.740 Protests and Judicial Review of Contract Award.
(Amended by Ordinance Nos. 183445, 184403 and 185898, effective February 20, 2013.)

A. An Affected Person may protest the Award of a Contract, or the intent to Award a
Contract resulting from a Competitive Sealed Bid or Competitive Sealed Proposal,
whichever occurs first, if:

1.

The Affected Person would be eligible to be Awarded the Contract in the
event that the protest was successful; and

The reason for the protest is that:

a. All lower Bids, higher ranked Proposals or other more
Advantageous Offers are nonresponsive;

b. The City failed to conduct the evaluation of Offers in accordance
with the criteria or processes described in the Solicitation
Document;

c. The City abused its discretion in rejecting the Affected Person’s

Offer as nonresponsive; or

d. The City’s evaluation of the Offers was in violation of these rules,
ORS Chapter 279B or ORS Chapter 279A.

B. Method of Protest.

1.

Time: A Written protest of the Chief Procurement Officer’s Award shall
be provided to the Chief Procurement Officer within seven (7) Days after
the Award of a Contract, or issuance of the Notice of Intent to Award the
Contract, whichever occurs first. The Chief Procurement Officer shall not
consider a protest submitted after the timeline established for submitting
such protest under this rule or such different time period as may be provided
in the Solicitation Document or Notice of Intent to Award.

Contents: The protest must include the following information:

a. Sufficient information to identify the Award that is the subject of the
protest;
b. A detailed statement of all the legal and factual grounds for the

protest as described in Subsections 5.33.740 A.2.a. - d. above;
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c. Evidence or supporting documentation that supports the grounds on
which the protest is based;

d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

C. Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of Subsection 5.33.740 B.2. and the reasons for that failure;

If the protest was timely filed and provides the information required by
Subsection 5.33.740 B.2. above, the City shall issue a decision in Writing
and provide that decision to the Affected Person within a reasonable time
of the receipt of the protest.

If the City denies the protest, it shall inform the Affected Person if the
decision is final or whether the Chief Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

D. Optional City Response: In addition to the requirements of Subsection 5.33.740 C.
above, the Chief Procurement Officer may do any of the following:

1. Agree with the protest and issue a revised Notice of Intent to Award or take
any other corrective action that may be necessary to ensure that the Contract
is Awarded to the appropriate Offeror;

2. Issue a Written response to the protest and provide that decision to the
Affected Person;

3. Refer the protest and any response to the Board of Appeals for decision;

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving full
consideration to the merits of the protest.

E. Judicial Review. An Affected Person may not seek judicial review of the Intent to

Award a Contract unless it has complied fully with the protest requirements of this
section. Judicial review is not available if the City elects not to make an Award.

5.33.750 Protests of Other Violations.
(Amended by Ordinance Nos. 181547, 183445, 185898 and 187373, effective October 14,
2015.) Any violation of ORS Chapter 279A or 279B, except 279B.400 to 279B.425, by
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the City, for which no administrative remedy is otherwise provided by this Code, is subject
to the following:

A.

A protest by an Affected Person may be made under this section only if a Contract
is about to be Awarded or has been Awarded and:

1.

An alleged violation of ORS 279A or 279B, except 279B.400 to 279B.425,
has occurred in the Procurement process and violation has resulted or will
result in the unlawful Award of a Contract or the unlawful failure to Award
the Contract;

The alleged violation deprived the Affected Person of the Award of the
Contract or the opportunity to compete for the Award of the Contract;

The Affected Person would have been a Responsible Bidder, Proposer or
Offeror qualified to receive the Award of the Contract;

The Affected Person gave Written notice to the City describing the alleged
violation no later than ten38) 7 Days after the date on which the alleged
violation occurred and in no event more than ter-+0) 7 Days after the date
of the execution of the Contract;

If the alleged violation is of ORS 279A, then it is one for which no judicial
review is provided by another section of ORS Chapter 279A or 279B. If
the alleged violation is of 279B, except 279B.400 to 279B.425, then it is
one for which no judicial review is provided by another section of ORS
Chapter 279B.

Method of Protest.

1.

Time: A Written protest of the Chief Procurement Officer’s Award shall
be provided to the Chief Procurement Officer no later than ten-(+0) 7 Days
after the date on which the alleged violation occurred and in no event later
than ten-10) 7 Days after the date of the execution of the Contract. The
Chief Procurement Officer shall not consider a protest submitted after the
timeline established for submitting such protest under this rule and shall not
consider a protest under this section if a right to protest is elsewhere
provided by this Code.

Contents: The protest must include the following information:

a. Sufficient information to identify the Procurement or Solicitation
that is the subject of the protest;

b. A detailed statement of the alleged violation and all the legal and
factual grounds for the protest;
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c. Evidence or supporting documentation that supports the grounds on
which the protest is based;

d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

C. Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of Subsection 5.33.750 B.2. and the reasons for that failure;

If the protest was timely filed and provides the information required by
Subsection 5.33.750 B.2. above, the City shall issue a decision in Writing
and provide that decision to the Affected Person within a reasonable period
of time unless a Written determination is made by the City that
circumstances exist that require a shorter time limit.

If the City denies the protest, it shall inform the Affected Person if the
decision is final or whether the Chief Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

D. Optional City Response: In addition to the requirements of Subsection 5.33.750
C., the Chief Procurement Officer may do any of the following:

1. Agree with the protest and take any corrective action necessary;

2. Issue a Written response to the protest and provide that decision to the
Affected Person;

3. Refer the protest and any response to the Board of Appeals for decision;

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving full
consideration to the merits of the protest

E. Judicial Review. An Affected Person may not seek judicial review of the City’s

decision unless it has complied with the Protest requirements of this section and
exercised all administrative appeal rights.

5.33.760 Review of Prequalification and Debarment Decisions.
(Amended by Ordinance No. 183445, effective January 6, 2010.)
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5.33.770

The denial, revocation or revision of a Prequalification decision or a decision to
debar a prospective Offeror must be appealed in Writing to the City within three
(3) business days after receipt of the City’s notice.

The City Council delegates its authority to the Chief Procurement Officer for the
purposes of receiving notice that a Person has appealed. Upon receipt of the notice
the Chief Procurement Officer shall notify the Person appealing of a time and place
of a hearing designed to consider the appeal within 30 Days or a date mutually
agreed upon by both parties.

The City Council delegates its authority to conduct a hearing to the Chief
Procurement Officer. The Chief Procurement Officer may subdelegate the
authority to conduct a hearing to any person the Chief Procurement Officer deems
appropriate, including the Board of Appeals.

Procurement Board of Appeals.

(Amended by Ordinance Nos. 183445 and 185898, effective February 20, 2013.)

A.

Purpose. The purpose of this rule is to provide for the prompt, effective and
efficient resolution of appeals and protests of Affected Persons in regard to City
decisions when such matters are referred to it by the Chief Procurement Officer or
when authorized or required by this Chapter.

Board Created. Pursuant to Portland City Charter Section 2-103, City Council
hereby creates the Procurement Board of Appeals for the purposes described above.

Jurisdiction of Board. The Procurement Board of Appeals shall hear and resolve
protests and appeals arising from City decisions arising under this Chapter only
when such matters are referred to it by the Chief Procurement Officer.

Composition of Board.

1. The Procurement Board of Appeals shall consist of three members. A
quorum shall consist of three members.

2. The members of the Board shall be:
a. A representative from the public purehasing Procurement sector;
b. The City Engineer-or-destenee;

c. A member of the general public with affiliation to the purehasing
industry Procurement profession.

3. The public members shall be appointed by the Mayor, subject to
confirmation by City Council and shall serve for a period of up to two years,
which may be extended by the Chief Procurement Officer for additional 2-
year periods up to a total possible term of 10 years.
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H.

5.33.780

4. A member of the board shall serve as chairperson.

Compensation. All members of the Board shall serve without pay, except that they
may receive their regular salaries during time spent on Board matters.

Vacancies. A vacancy on the Board shall be filled as soon as possible in accordance
with the procedures described above.

Procedure and Rules. The Chief Procurement Officer shall establish administrative
rules of procedure for the Board and the Board shall follow that procedure for all
matters heard by the Board.

Staff. Procurement Services shall provide staff and appropriate assistance for the
Board.

Powers of the Board.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

5.33.790

The Board shall be responsible for reviewing the decisions of the City arising under
this Chapter. In regard to appeals of decisions regarding Prequalification or
disqualification of Bidders or Proposers, the Board shall comply with Oregon state
law and these rules.

The Board shall consider only those matters that were raised by the Affected Person
in its protest to the Chief Procurement Officer.

The Board shall not consider the appeal of any Affected Person who did not file a
timely appeal.

The Board shall hear appeals based on administrative rules of procedure established
by the Chief Procurement Officer. The administrative rules shall provide for notice
and prompt hearing of appeals and protests, record-making, right to counsel and
other procedural matters.

Following completion of a hearing, the Board shall prepare a Written decision that
shall be mailed to all parties to the hearing by certified mail, return receipt
requested.

Appeal to Board.

(Amended by Ordinance Nos.183445 and 185898, effective February 20, 2013.)

A.

Time. Any request for hearing by the Board shall be received by the Chief
Procurement Officer no more than seven (7) Days from the date of the Chief
Procurement Officer’s decision unless a different timeline is provided in the
Solicitation Document. The request shall be delivered to Procurement Services,
Attn: Chief Procurement Officer and marked “Request for Hearing by the
Procurement Board of Appeals.”
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5.33.900

Contents. The request shall set forth the specific reasons for requesting a hearing
by City Council. Only those matters that were raised with the Chief Procurement
Officer and the Procurement Board of Appeals shall be stated as grounds for appeal.

Time of Hearing. The Chief Procurement Officer shall schedule the time and place
for the Board to meet giving consideration to the schedule of the Board.

Further Appeal. An Affected Person who is not satisfied with the decision of the
Board may file a further Written appeal, but only if permitted by the Chief
Procurement Officer. If not permitted by the Chief Procurement Officer, the
Affected Person has exhausted its administrative appeals. Any request for further
appeal shall be received by the Chief Procurement Officer no later than three (3)
Days from the date the Affected Person receives the Board’s Written decision. The
request shall be delivered to Procurement Services, Attn: Chief Procurement
Officer and marked “Request for Hearing by City Council.”

If so referred, City Council shall decide at its next available regularly scheduled
hearing whether to hear the appeal. If City Council decides not to hear the appeal,
the decision of the Board is final. If City Council decides to hear the appeal it shall
be scheduled by the Council Clerk for hearing by City Council. The City Council’s
decision on the appeal shall be final upon issuance of City Council’s order deciding
the appeal. The City Council may also adopt the decision of the Board without
further hearing by City Council. In this situation, the appeal to City Council shall
be final upon issuance of City Council’s order adopting the decision of the Board.
The rules of City Council provided at Chapter 3.02 shall be the rules for any hearing
on appeal.

If so permitted, the decision of City Council shall conclude an Affected Person’s
administrative remedies and further redress sought by an Affected Person shall be
pursuant to state law. Otherwise, the Board’s decision shall be final for any
remedies that might be available to Affected Person under state law.

Costs: The Chief Procurement Officer may impose a reasonable fee on the Affected
Person requesting a hearing before the Board or Council to defray costs of the
appeal. The fee shall be paid at the time the hearing is requested or the protest shall
be considered waived. In the event that the Person contesting the hearing prevails
in its protest, the fee shall be refunded.

Social Equity Contracting and Employment Programs.

(Amended by Ordinance No. 185898, effective February 20, 2013.) From time to time, the
City may adopt programs designed to promote competition, enhance economic opportunity
and stimulate hiring among all of Portland’s citizens. When such programs are adopted,
they shall be included or sufficiently referenced in the Solicitation and Contract documents
so that prospective Offerors are aware of their requirements.

5.33.920

Records Maintenance; Right to Audit Records.

(Amended by Ordinance No. 185898, effective February 20, 2013.)
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Contractors and Subcontractors shall maintain all fiscal records relating to a
Contract executed with the City in accordance with generally accepted accounting
principles. In addition, Contractors and Subcontractors shall maintain any other
records necessary to clearly document:

1. Performances- : Performance includes, but is not limited to, compliance with
plans and Specifications, compliance with fair Contracting and
employment programs, compliance with Oregon law on payment of wages
and accelerated payment provisions, and any and all requirements imposed
on the Contractor or Subcontractor under the Contract or subcontract;

2. Any claims arising from or relating to their performance under a Contract;
3. Any cost and pricing data; and,
4. Payment to suppliers and Subcontractors.

Such records shall be maintained for a period of six years from the date of final
completion of the Contract or until the conclusion of any audit, controversy or
litigation arising out of or related to a Contract, whichever is longer, unless a shorter
period of time is authorized in Writing by the City.

Contractors and Subcontractors shall make all their records available to the City
within the boundaries of the City of Portland, Oregon, at reasonable times and
places regardless of whether litigation has been filed on any claims. If the records
are not made available within the boundaries of the City, the Contractor or
Subcontractor shall pay all costs for City employees, and any necessary consultants
hired by the City, including travel, per diem costs, salary, and any other expenses
incurred by City in sending its employees or consultants to examine, audit, inspect,
and copy those records. If the Contractor elects to have such records outside these
boundaries, the costs paid by the Contractor to the City for inspection, auditing,
examining and copying those records are not recoverable costs in any legal
proceeding.

The City and its Authorized Representatives shall be entitled to inspect, examine,
copy and audit the books and records of any Contractor or Subcontractor upon
request by the City for any reason, including any documents that may be placed in
escrow according to any Contract requirements. The records that may be inspected
and copied include financial documents of the Contractor, including tax returns and
financial statements. The City will keep such documents confidential to the extent
permitted by Oregon law, subject to Subsection 5.33.920 E. below.

Contractors and Subcontractors agree to disclose the records requested by the City
and agree to their admission as evidence in any proceeding between the parties,
including, but not limited to a court proceeding, arbitration, mediation or other
alternative dispute resolution process.
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5.33.930

A.

In the event that the records disclose that the City is owed money or establishes that
any portion of any claim made against the City is not warranted, the Contractor or
Subcontractor shall pay all costs incurred by the City in conducting the audit and
inspection. Such costs may be withheld from any sum due or that becomes due to
the Contractor by the City.

Failure of the Contractor or Subcontractor to keep or disclose records as required
may result in disqualification as a Bidder or Proposer for future City Contracts or
may result in a finding that the Contractor or Subcontractor is not a Responsible
Bidder or Proposer.

Right to Inspect Plant or Place of Business.

Time for Inspection. The City may, at reasonable times, inspect the part of the plant
or place of business of a Contractor or any Subcontractor or supplier which is
related to the performance of any Contract Awarded.

Access to Plant or Place of Business. As a condition of Bidding or proposing,
Bidders and Proposers agree that representatives of the City may enter a
Contractor’s or Subcontractor’s or supplier’s plant, place of business, work site or
construction site during normal business hours for the following purposes:

1. To inspect and/or test supplies or services for acceptance by the City
pursuant to the terms of the Bid or Proposal;

2. To investigate in connection with a Bidder’s or Proposer’s Bid or Proposal,
a minority business or EEO certification, or Bidder or Proposer
qualification.

3. To inspect for compliance with City programs required by the Solicitation
Document.

4. To inspect for Contract compliance.

Contractual Provisions. Contracts may provide that the City may inspect supplies
and services at the Contractor’s or Subcontractor’s or supplier’s office or facility
and perform tests to determine whether they conform to the Solicitation Document,
or, after Award, to the Contract requirements, and are qualified. Such inspections
and tests shall be conducted in accordance with the terms of the Contract.

Procedures for Inspection, Trial Use and Testing. The City may establish
operational procedures governing the inspection, testing and trial use of equipment,
materials and the application of resulting information and data to Specifications or
Procurements.

Conduct of Inspections and Tests:
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5.33.940

A.

Inspectors and testers. Inspections or tests shall be performed so as not to
unduly delay the Work of the Contractor or Subcontractor. No change of
any provision of the Specifications or the Contract may be required by the
inspector or tester without Written authorization of the City, unless
otherwise specified in the Solicitation Document. The presence or absence
of an inspector or tester shall not relieve the Contractor or Subcontractor
from any requirement of the Contract;

Location. When an inspection is made in the plant or place of business of a
Contractor or Subcontractor, such Contractor or Subcontractor shall provide
without charge all reasonable facilities and assistance for the safety and
convenience of the inspector or tester;

Time of inspection or testing. Inspection or testing of supplies and services
performed at the plant or place of business of any Contractor or
Subcontractor shall be performed at reasonable times during normal
business hours.

Contract Cancellation, Contractor Termination Procedures.
(Amended by Ordinance No. 185898, effective February 20, 2013.)

Grounds for Cancellation or Termination. The City may, at its option, cancel a
Contract or terminate the Contractor’s performance, if cancellation or termination
is in the best interest of the City; or, for any material violation of the provisions of
the Contract. Such provisions generally include, but are not limited to:

1.

2.

3.

4.

Standard terms and conditions included in Contracts;
Product or service Specifications;
Delivery or completion requirements; or

Contracted pricing and price escalation/de-escalation clauses.

The City and the Contractor may cancel the Contract at any time by mutual Written
agreement.

Termination For Convenience.

1.

Reasons for Termination. The City may, in its sole discretion, by a Written
order or upon Written request from the Contractor, cancel the Contract or a
portion thereof if any of the following occur:

a. The Contractor is prevented from completing the Work for reasons
beyond the control of the City; or

b. The Contractor is prevented from completing the Work for reasons
beyond the control of the Contractor; or
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For any reason considered by the City to be in the public interest,
other than a labor dispute or any third party judicial proceeding
relating to the Work filed in regards to a labor dispute. These reasons
may include, but are not limited to, non-availability of materials,
phenomena of nature of catastrophic proportions or intensity,
executive orders of the President related to national defense,
congressional, state or local acts related to funding; or

Any third party judicial proceeding relating to the Work other than
a suit or action filed in regards to a labor dispute; or

If the circumstances or conditions are such that it is impracticable
within a reasonable time to proceed with a substantial portion of a
Public Improvement.

Payment When Contract is Canceled. When the Contract, or any portion thereof,
is canceled before completion of all items of Work in the Contract, payment shall
be made, based on the Contract price, for the actual items of Work completed under
the Contract, or by mutual agreement, for items of Work partially completed. No
claim for loss of anticipated profits or overhead shall be allowed;

Responsibility for Completed Work if Contract Canceled. Cancellation of a
Contract or a portion thereof shall not relieve the Contractor of responsibility for
the Work completed, nor shall it relieve the surety of its obligation for any just
claims arising from the Work performed.

Termination of The Contractor’s Performance for Default.

1.

Declaration of Default. The City may, after giving the Contractor and its
surety seven (7) Days Written notice and an opportunity to cure deficient
performance, terminate the Contractor’s performance for any reasonable
cause. Upon such termination, the City may immediately take possession
of the premises and of all materials, tools and appliances thereon as well as
all other materials, whether on the premises or not, on which the Contractor
has received partial payment. The City may finish the Work by whatever
method it may deem expedient;

a.

If the Contractor should repeatedly refuse or fail to supply an
adequate number of skilled workers or proper materials to carry on
the Work as required by the Contract documents, or otherwise fail
to pursue the Work in a timely manner; or

If the Contractor should repeatedly fail to make prompt payment to
Subcontractors or for material or labor; or

If the Contractor should voluntarily or involuntarily seek protection
under the United States Bankruptcy Code and its Debtor in
Possession or Trustee for the estate fails to assume the Contract
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within a reasonable time, or as provided by the Bankruptcy Court;
or

d. If the Contractor should make a general assignment for the benefit
of the Contractor’s creditors; or

e. If a receiver should be appointed on account of the Contractor’s
insolvency; or

f. If the Contractor is otherwise in material breach of any part of the
Contract; or

g. If the Contractor should disregard laws, rules, or the instructions of
the City or its Authorized Representative.

2. Required Response to Declaration of Default. If a default is declared and
the Contractor’s performance terminated, the Contractor or the surety shall
provide the City with immediate and peaceful possession of all of the
materials, tools and appliances located on the premises, as well as all other
materials whether on the premises or not, on which the Contractor has
received any progress payment. Further, the Contractor shall not be entitled
to receive any further payment until the Work is completed. On the
completion of the Work, the City shall determine the total amount of
compensation the Contractor would have been entitled to receive for the
Work, under the terms of the Contract, had the Contractor completed the
Work. If the difference between this total amount and the sum of all
amounts previously paid to the Contractor, (the unpaid balance) exceeds the
expense incurred by the City in completing the Work, including expense for
additional managerial and administrative services, such excess will be paid
to the Contractor, with the consent of the surety;

3. Expense of Completion. The expense incurred by the City shall be as
determined and certified by the City;

Refusal to Perform. In addition to and apart from the above-mentioned right of the
City to terminate the Contractor’s performance, the Contract may be canceled by
the City for any willful failure or refusal on the part of the Contractor and its surety
to perform faithfully the Contract according to all of its terms and conditions;
however, in such event neither the Contractor nor the surety shall be relieved from
damages or losses suffered by the City on account of the Contractor’ breach of
Contract;

Remedies Cumulative. The City may, at its discretion, avail itself of any or all of
the above rights or remedies and invoke anyone of the above rights or remedies
without prejudice and without precluding the City from subsequently invoking any
other right or remedy set forth above, or in the Contract, or available at law or in
equity.
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5.33.950

Notice. The City shall provide the Contractor Written notice of the grounds for
Contract cancellation or Contractor termination and of its intention to cancel the
Contract or terminate the Contractor’s performance. If the Contractor provided a
performance and payment bond, the surety shall also be provided with a copy of
the notice of Contract cancellation or Contractor termination. The notice shall
include:

1. The effective date of the intended cancellation or termination,
2. The grounds for cancellation or termination, and
3. Notice of the amount of time (if any) in which the City shall permit the

Contractor to correct the failure to perform.

The Contract documents may provide Contract cancellation or Contractor
termination procedures that are different from, or in addition to, those provided
herein. If a Contract contains a cancellation or termination clause, that clause rather
than Section 5.33.940 shall determine the respective rights and responsibilities of
the parties in the event of cancellation or termination.

Contract Completion By Substitute Contractor. If the Contractor has provided a
performance and payment bond, the City may afford the Contractor’s surety the
opportunity, upon the surety’s receipt of a cancellation or termination notice, to
provide a substitute Contractor to complete performance of the Contract. The
substitute Contractor may Contract with the surety or the City may Contract with
the substitute Contractor selected by the surety. Performance by the substitute
Contractor shall be rendered pursuant to all material provisions of the original
Contract, including the provisions of the performance and payment bond. Substitute
performance does not constitute the Award of a new Contract and shall not be
subject to the provisions of ORS Chapter 279A, 279B or 279C.

Unsolicited Proposal Policy.

A.

Public-private partnerships create opportunities for both the public and private

sectors. Recognizing that the structure of these partnerships will be dependent upon
the scope and the opportunities that the partnership offers, the involved parties play
varying roles and assume varying degrees of responsibility in achieving the
intended outcome of any partnership.

The intent of this Policy is to provide a mechanism for the private sector to initiate

partnerships with the City outside of the typical procurement process, which
requires the City to first issue a solicitation before it can consider proposals or
Offers from the private sector for products and/or services. When public-private
partnerships are properly conceived and implemented, including having the support
of the community and local jurisdictions, they can offer significant advantages to
both the public and private sectors.
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The City believes that this policy will facilitate more public-private partnerships

with the following characteristics:

1.

Leveraging the expertise and resources of the private sector and allowing

firms to submit innovative, creative and proprietary approaches, plans,
processes, procedures, and solutions that have commercial value to the City
to assist in delivering products and/or services to the residents of the City
of Portland that cannot be achieved through normal methods of procurement

or financing;

Encouraging and promoting business and employment opportunities with

the City of Portland

Definition of an Unsolicited Proposal

An unsolicited proposal should be distinguished from the following:

1.

Advertising Material — Material designed to acquaint the City with a

prospective Offeror’s current off-the-shelf products and/or services or
potential capabilities;

Commercial Product Offerings — Offers of standard commercial products

or services usually sold in substantial quantities to government agencies or
the general public which the Offeror desires the City to procure as an
alternative or replacement for existing products or services:

Contributions — Concepts, suggestions or mere ideas presented to the City

4.

for its use, with no indication on the part of the Offeror that it will continue
with its efforts with regard to such concepts, suggestions or ideas on behalf
of the City; and

Technical Correspondence — Written inquiries regarding the City’s interest

in research areas, pre-proposal explorations and technical inquiries.

Content of Unsolicited Proposals

Unsolicited proposals should contain the following information in order to permit

consideration in an objective and timely manner:

1.

Basic information — this shall include the name and address of the Offeror:

type of organization e.g. for profit, nonprofit, educational, small business,
etc...: names and telephone number of the Offeror’s technical and business
personnel whom the City may contact for evaluation or negotiation
purposes; identification of any proprictary data which the Offeror intends
to be used by the City only for evaluation purposes; names of any other
Federal, State or Local agencies or other parties receiving the proposal
and/or funding the proposed effort or activity; date of submission; and
signature of a responsible official or representative of the organization.
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2. Technical information — this includes a concise title and an abstract of the
proposed products and/or services; a reasonably complete discussion stating
the objectives of the effort or activity; the method of approach and extent of
effort to be employed, the nature and extent of the anticipated results; the
manner in which the effort or activity will help support the accomplishment
of the services the City provides to the residents of the City of Portland; the
names and brief biographical information of the Offeror’s key personnel
who would be involved; and the type of support or effort, if any, that the
City would be expected to provide or perform.

3. Supporting information — this includes a proposed price or total estimated
cost; a cost estimate for the proposed effort or activity sufficiently detailed
by elements of cost for meaningful evaluation; the type of contract
preferred; the period of time for which the proposal is valid; the proposed
duration of effort; statements, if applicable, regarding cost sharing and the
level of investment to be made by the Offeror; organizational conflicts of
interest; environmental impacts; and brief descriptions of the organization,
previous work or experience in the field of the proposal and facilities to be
utilized for the work, where appropriate for understanding the unsolicited

proposal.
D. Advance Guidance
Organizations or individuals interested in submitting an unsolicited proposal are
encouraged to first contact the City to make preliminary inquiries as to the general
need for the products and/or services contemplated. Prior contact with City
personnel is permissible and should be encouraged with the limited objective of
conveying to the prospective Offeror an understanding of the City’s needs relative
to the product or service contemplated by the prospective Offeror. Contact shall be
conducted in a manner that
1. precludes a bureau commitment regarding acceptance of an unsolicited
proposal;
2. avoids providing the prospective Offeror a competitive advantage for any
planned competitive solicitation.
E. Process and Evaluation Description

The City will follow a three step evaluation process in determining whether to

accept an unsolicited proposal. A favorable comprehensive evaluation will not, in
itself, result in the awarding of a contract to the Offeror. The three step process
shall be as follows:

1. Step One — Initial Evaluation

a. A prospective Offeror shall submit its unsolicited proposal to
Procurement Services at the following address:
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1) City of Portland

) Procurement Services Division

3) Attn: Chief Procurement Officer

4 Unsolicited proposals shall be submitted well in advance of
the Offeror’s desired beginning of the proposed effort or
activity in order to allow the City sufficient time to evaluate
the proposal and negotiate a contract if the unsolicited
proposal is accepted by the City.

b. An initial evaluation shall be conducted by the appropriate City staff
to determine that the proposal contains sufficient technical and cost
information to permit a meaningful evaluation and that it was
submitted by a responsible official or authorized representative of
the organization submitting the proposal or a person who is
authorized to contractually obligate the organization.

C. In evaluating an unsolicited proposal, the following criteria will be
considered in addition to other criteria relevant to the offer:

1) Unique, innovative, or meritorious methods, approaches,
ideas or solutions that have originated with or have been
assembled together by the Offeror that are contained in the
unsolicited proposal.

2) Overall merits of the proposed products and/or services.

3) Potential contribution that the proposed effort or activity is
expected to achieve for the City, if pursued.

4) Capabilities related to experience, facilities, techniques or
unique combinations thereof, which the Offeror possesses
and offers, and which are considered integral factors for
achieving the objective(s) of the unsolicited proposal.

3) Qualifications, capabilities and experiences of the proposed
principal, team leader or key personnel who are considered
to be critical in achieving the objectives of the unsolicited
proposal.

(6) The financial benefit to the City in implementing the
unsolicited proposal.

d. Upon completion of the initial evaluation, City staff performing the

evaluation shall prepare a memo setting forth the evaluation results
and submit to the Chief Procurement Officer. The memo shall also
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€.

recommend further action, if any.

The City is not required to conduct a secondary evaluation if, upon

application of the above described criteria, the proposal is deemed
not to be within the purview of the City’s interests. In such cases,
the Offeror shall be furnished a reply stating how the document is
being interpreted by the City and the reasons for not continuing with
subsequent evaluation.

2. Step Two — Secondary Evaluation and Publication

a.

Prior to performing a secondary evaluation or negotiation regarding

an unsolicited proposal, the City will publicize its, “Intent to
Negotiate a Contract Offered by an Unsolicited Proposal” for a
period of 30 days. The purpose of such publication is to ascertain
whether other parties have a desire and the ability to offer products
and/or services similar to what is contemplated in the unsolicited
proposal. The City’s publication will give notice of the basic
business elements of the unsolicited proposal and inform/invite the
public that interested parties may inquire about, provide comments
and/or express a statement that they can provide similar products
and/or services to the City. The publication will not disclose
proprietary information from the unsolicited proposal. If, based on
the City’s publication, interest is expressed by other parties who also
desire an opportunity to submit a proposal for similar products
and/or services of those contemplated in the unsolicited proposal,
then the City will withdraw its, “Intent to Negotiate a Contract
Offered by an Unsolicited Proposal” and work with the City bureau
to figure out whether or not the City will issue a competitive
solicitation.

If, based on review of inquiries, comments and/or expressions of

interest from other, interested parties, the City determines that those
other, interested parties are not offering equal products and/or
services in a similar offer to that of the unsolicited proposal, the City
reserves the right to continue in the process and enter into
negotiations with the Offeror that submitted the unsolicited

proposal.

If no inquiries, comments and/or expressions of interest are received

during the 30 day publication period, the City will continue the
process and enter into negotiations with the Offeror that submitted
the unsolicited proposal.

3. Step Three — Negotiation

a.

Upon making a determination that an unsolicited proposal has
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merits to the City and that it meets all of the requirements contained
herein, the Chief Procurement Officer will seek authorization from
Council by an Ordinance to enter into negotiations with the Offeror
of the unsolicited proposal regardless of the amount.

b. The City reserves the right to require the submission of
supplemental material or information that will assist the City in
negotiating a final contract and in determining that the Offeror has
the technical capability and financial resources to perform the
contract as contemplated.

C. An unsolicited proposal that results in a recommendation of the City
that a contract be awarded is subject to all other applicable contract
award and approval requirements.

Use of Information

All unsolicited proposals submitted to the City are subject to the applicable public
records laws. Offerors are advised to familiarize themselves with the provisions of
these laws. If the Offeror has concerns about proprietary information that it would
like to make available to the City, the Offeror may suggest for the City’s
consideration, prior to submission of its unsolicited proposal, methods for
safeguarding such information from disclosure consistent with applicable public
records laws. Nothing herein precludes the City from using any data, concepts or
ideas, which it may have intended to use had the unsolicited proposal not been
submitted. Subject to this policy, any information submitted to the City shall be
held in confidence until such time that the City accepts the unsolicited proposal and
it becomes necessary to commence the contract award process.
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