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2. Notwithstanding the provisions contained in Article XIII of this MOU, for 
the limited purpose of defending civil claims arising out of JTTF activity, a 
state, local, or tribal law enforcement officer who has been federally 
deputized and who is acting within the course and scope of his or her official 
duties and assignments pursuant to this MOU may be considered an 
employee of the U.S. government, as defined at 28 U.S.C. §2671. See 5 
U.S.C. §3374(c)(2). 

3. Under the Federal Employee Liability Reform and Tort Compensation Act 
of 1998 (commonly known as the Westfall Act), 28 U.S.C. §2679(b)(l), if an 
employee of the United States is named as a defendant in a civil action, the 
Attorney General or his or her designee may certify that the defendant acted 
within the scope of his or her employment at the time of the incident giving 
rise to the suit. 28 U.S.C. §2679(d)(2). The United States can then be 
substituted for the employee as the sole defendant with respect to any tort 
claims alleged in the action. 28 U.S.C. '2679(d)(2). If the United States 
is substituted as defendant, the individual employee is thereby protected 
from suit on any tort claim arising out of the incident. 

4. If the Attorney General declines to certify that an employee was acting 
within the scope of employment, the employee may at any time before trial 
petition the court to find and certify that the employee was acting within the 
scope of his office or employment. 28 U.S.C. §2679(d)(3). 

5. Liability for any negligent or willful acts of JTTF members undertaken 
outside the terms of this MOU will be the sole responsibility of the 
respective employee and agency involved. 

B. CONSTITUTIONAL CLAIMS 

1. Liability for violations of federal constitutional law may rest with the 
individual federal agent or officer pursuant to Bivens v. Six Unknown 
Names Agents of the Federal Bureau of Narcotics. 403 U.S. 388 (1971) or 
pursuant to 42 U.S.C. §1983 for state officers. 

2. Federal, state, local, and tribal officers enjoy qualified immunity from suit 
for constitutional torts, insofar as their conduct does not violate clearly 
established statutory or constitutional rights of which a reasonable person 
would have known. Harlow v. Fitzgerald. 457 U.S. 800 (1982). 

14 

FOR OFFICIAL USE ONLY 



FOR OFFICIAL USE ONLY 

3. If a Participating Agency JTTF officer is named as a defendant in his or her 
individual capacity in a civil action alleging constitutional damages as a 
result of conduct taken within the course of the JTTF, the officer may request 
representation by DOJ. 28 C.F.R. §§50.15,50.16. 

4. An employee may be provided representation when the actions for which 
representation is requested reasonably appears to have been performed 
within the scope of the employee's employment, and the Attorney General, 
or his or her designee, determines that providing representation would 
otherwise be in the interest of the United States. 28 C.F.R. §50.15(a). 

5. A JTTF member's written request for representation should be directed to 
the Attorney General and provided to the Chief Division Counsel (CDC) of 
the FBI division coordinating the JTTF. The CDC will forward the 
representation request to the FBI's Office of the General Counsel (OGC), 
together with a letterhead memorandum concerning the factual basis of the 
lawsuit. FBI's OGC will then forward the request to the Civil Division of 
DOJ, together with an agency recommendation concerning scope of 
employment and DOJ representation. 28 C.F.R. §50.15(a)(3). 

6. If a JTTF member is found to be liable for a constitutional tort, he or she may 
request indemnification from DOJ to satisfy an adverse judgment rendered 
against the employee in his or her individual capacity. 28 C.F.R. 
§50.15(c)(4). The criteria for payment are substantially similar to those used 
to determine whether a federal employee is entitled to DOJ representation 
under 28 C.F.R.§50.15(a). 

7. Determinations concerning legal representation and indemnification by the 
United States are discretionary and are made by DOJ on a case-by-case 
basis. The FBI cannot guarantee that the United States will provide legal 
representation, legal defense, or indemnification to any federal or state 
employee detailed to the JTTF, and nothing in this Article shall be deemed to 
create any legal right on the part of any JTTF personnel. 

C. EXPRESS RESERVATIONS 

1. Nothing in this Article shall be deemed to create an employment relationship 
between the FBI or the United States and any Participating Agency JTTF 
member other than for exclusive purposes of the FTCA, as outlined herein. 
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The participating agencies do not waive any available defenses and/or 
limitations on liability. No Participating Agency shall be considered to be an 
agent of any other Participating Agency. 

XXII. DURATION 

A. The term of the MOU shall be an indefinite period. The MOU may be terminated at 
will by any party, provided written notice is provided to the other parties of not less 
than sixty (60) days. Upon termination of the MOU, all equipment will be returned 
to the supplying agency(ies). It is understood that the termination of this agreement 
by any one of the Participating Agencies will have no effect on the agreement 
between the FBI and all other participating agencies. 

B. Notwithstanding this provision, the provisions of Paragraph IX, entitled 
RECORDS, REPORTS AND INFORMATION SHARING, and Paragraph XXI, 
entitled LIABILITY, will continue until all potential liabilities have lapsed. 
Similarly, the inherent disclaimer limitation contained in the EXPRESS 
RESERVATION provision will survive any termination. 

XXIII. AMENDMENTS 

This agreement in no manner affects any existing MOUs or agreements with the FBI or any other 
agency. This agreement may be amended only by mutual written consent of the parties. The 
modifications shall have no force and effect unless such modifications are reduced to writing and 
signed by an authorized representative of the FBI and the Participating Agency. 
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SIGNATORIES: 

^ ^ 
Charlie Hales 
Mayor, City of Portland 

c£~/c«k 232 
Larry O'Dea 
Chief of Police 
Portland Police Bureau 

Gregdc^ T. Breta 
Special Agent-in-Charge 
Portland Division 
Federal Bureau of Investigation 

Date: / > ^ r ^ j 0,01^ 

Date = 7/>/'i 

Date: ^A/Xvx 
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ORDINANCE No. 

Reaffirm the City of Portland as a full partner in the Joint Terrorism Task Force, enter into an 
amended Memorandum of Understanding in conjunction with the Federal Bureau of Investigation 
(Ordinance) 

The City of Portland Ordains: 

Section 1. The Council finds: 

1. Portland City Council's highest duty is to keep our community safe. 

2. Since 2015, Portland has successfully participated as a full partner in the Portland Joint 
Terrorism Task Force. 

3. Almost without exception, major American cities participate in local JTTFs - these cities 
include Seattle, Denver, Boston, New York, and Los Angeles. 

4. Working together and sharing information helps both the City and its partners to prevent and 
respond to incidents quickly and efficiently. 

5. The City successfully participates in other task forces including : Child Exploitation Task Force, 
Innocent Images, Regional Computer Forensic Lab, Bank Robbery Task Force, and Metro 
Gang Task Force. 

NOW, THEREFORE, the Council directs: 

a. Requirements regarding information sharing , City Attorney consultation, and other protocols as 
adopted in 2015 by Resolution 37113 remain in effect. 

b. The Mayor is authorized to execute on behalf of the City of Portland an amended 
Memorandum of Understanding, in substantially the same form attached as Exhibit A, once 
approved as to form by the City Attorney. 

c. This is binding City policy. 

Passed by the Council: 
Mayor Ted Wheeler 
Commissioner Nick Fish 
Prepared by: Robert Taylor 
Date Prepared : February 1, 2019 

Mary Hull Caballero 
Auditor of the City of Portland 
By 

Deputy 
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