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Southwest Hills LLC Final and Best Offer to Resolve Strohecker Appeal 

September 4, 2018 

Summary Background 

The BDS planning staff and the Hearings Officer recommended removing the grocery only and related 

conditions on the Strohecker’s site finding that on balance the request to remove the conditions was 

equally or more consistent with the City’s updated Comprehensive Plan than the restrictive conditions.  

The BDS staff and the Hearings Officer applied 199 policies.  The staff and Hearings Officer found that the 

proposal was equally or more supportive of 198 of those policies. Even if you gave some policies greater 

weight, the overwhelming conclusion is that the proposal to remove the conditions meets and exceeds 

the approval standard. 

However, the Council charged the applicant and SWRHL to further discuss whether any minimum 

commercial square footage could be agreed to between the parties. Specifically, Council directed the 

parties to try to negotiate two issues: (1) a minimum square footage; and (2) the commercial use category 

of that square footage, i.e., office, retail or general commercial. 

The applicant took that direction from Council and composed a team of 4 experts, including 3 mixed use 

residential and retail/office developers with extensive experience in Portland and Jerry Johnson of 

Johnson Economics. The expert opinions of each are attached here for your review. 

The directions were simple: Is there any level of minimum retail allotment that would be viable on this 

site given its location and the trade area?  And if not, are there any special circumstances in this case that 

may make some retail allotment viable? 

These questions and the related research were designed to avoid the kind of steady vacancy the site 

suffers from now and to evaluate whether we could collectively establish a minimum retail allotment that 

would be viable for the owner and the neighborhood. 

The Conclusions 

All four experts agreed that under the typical retail trade evaluation there is no reason to conclude that 

any level of retail on this site would be viable with any level of certainty. Thus, setting a required minimum 

would more than likely lead to continued vacancy and the total inability to develop the site. 

However, the experts did agree that given the strong demographics in the area, it is possible that a small 

destination retailer like a wine shop or small café could attract enough of a local draw that with some rent 

concessions, such a use could be viable. 

A good and present example of this kind of use seems to be the Vista Springs Café. It is also located in the 

CM1 zone and is less than a mile from the site. The Café is approximately 2,700 square feet.  

Thus, the applicant has confirmed that the initial offer of 1,500 square feet is a highly reasonable minimum 

retail allotment that is less likely to endure sustained vacancy.  

SWRHL also asked our team to evaluate whether we could increase our offer to 3,000 square feet and 

whether that increase would create more critical mass and therefore create more viability.
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We went back to the experts.  In summary, the experts concluded that: (1) any REQUIRED retail is risky 

and that the risk profile does not substantially change between 1,500 and 3,000 square feet; and (2) to 

create critical mass you need a much more extensive retail allotment that cannot be supported in this 

location. In other words, a far more dramatic increase in the tens of thousands would be needed to draw 

users from a larger geographic area. 

In an effort to reach an agreement, the applicant conceded that it could take the risk to increase the 

minimum required general retail square footage to 3,000 square feet. 

This offer was rejected.  

Final and Best Offer 

Therefore, our best and final offer is an agreement to the following condition of approval: 

Development of the site will include space of at least 3,000 square feet to accommodate a retail sales and 

service use. Any portion or all the 3,000 square foot retail sales and service space can be converted to 

another allowed use in the CM1 zone if the owner of the site demonstrates that the site was marketed for 

the allowed retail sales and service use for a period of 6 months from the substantial completion of the 

retail shell construction and no retail sales and service tenant has entered into a lease or sale agreement 

for the space. 

If SWRHL is correct that more retail is not only viable but preferable because of critical mass, THE 

APPLICANT’S OFFER WOULD ALLOW SWRHL’S PREFERRED USE. We are only proposing a minimum; a 

minimum that would allow a neighborhood serving retailer if one is later identified and more retail if 

the market can support it.  SWRHL wins.  

If SWRHL is wrong, the site WILL BE VACANT. Everybody loses.   

This is not a situation where one can just pick a number between two offers or pick a specific type of retail 

use.  Instead, the final and best number and use must have some chance of serving the intended purpose, 

which here is a viable and successful retail use in what will likely be a mixed-use development. If you 

choose too high, the site will be vacant and un-useable. If you choose a lower, more viable minimum, you 

have a guarantee that at least the retail space will be built to accommodate the use if the market delivers 

that use.  If the market does not deliver, then you either have a dark storefront or a space that can be 

converted to another use. 

Design Review 

We understand that SWRHL may also request that Council impose a new design review requirement on 

the site. The Council did not direct the parties to discuss a new requirement to add a Design Overlay to 

the site. We cannot accept such a condition for many reasons: 

1. There is presently no Design Overlay zone mapped on the site. Under PCC 33.855.060, 

amendments to the overlay zone are subject to a Type III approval process with specific approval 

criteria.  None of those criteria have been addressed here, none of those criteria were identified 

in the notices of the proceedings at any level of the review and there are no findings under those 



Portland City Council 
September 4, 2018 
Page 3 
 
 

{00826261;2}  

criteria.  Thus, as a procedural and legal matter, this proceeding cannot impose the Design Overlay 

zone and subject the property to design review. 

 

2. To our knowledge, the City has never applied the Design Overlay zone in a “spot overlay” in a 

quasi-judicial application.  

 

3. And in this case, the property is already subject to development standards that relate to building 

design that are specifically and intentionally tailored to a site just like this one.  All CM1 zoned 

properties are identified as: 

 

“Sites in dispersed mixed-use nodes within lower density residential areas…This 

zone allows a mix of commercial and residential uses. The size of commercial uses 

is limited to minimize the impacts on surrounding residential 

areas…Development is intended to be pedestrian oriented and compatible with 

the scale and characteristics of adjacent residentially zoned area or low rise 

commercial areas.” 

 

The recently adopted CM1 zone then contains specific development and design related standards 

to respond to these objectives.  All similarly zoned CM1 sites are subject to these same standards. 

The standards include building length and façade articulation, landscaped areas, mandatory 

ground floor windows, pedestrian standards, and the like. These standards were drafted and 

adopted by the City to provide assurance to neighborhoods with a dispersed commercial node 

that the site would be developed in a manner that is consistent and compatible with their 

neighborhood.  The City found that these standards were good enough for every other 

neighborhood with CM1 zoning and they should be good enough here as well. 

 

4. The new CM1 zoning also provides an early neighborhood outreach requirement to notify the 

neighborhood of a proposal and hold a meeting to discuss the proposal.  

 

For these reasons, we cannot accept a condition to impose Design Review on this site. 

Recreational Trail 

The Parks Bureau requested a trail easement across this property for access to Portland Heights Park.  The 

Hearings Officer correctly rejected that request finding that there is no mapped trail on the property and 

no redevelopment is proposed at this time that would legally justify the trail condition. Further, the park 

is adjacent to and accessed from a public right of way immediately adjacent to the site with a full public 

sidewalk. Therefore, full public access is already provided to the park immediately adjacent to this site 

and nothing about this application precludes, prohibits or restricts that access. For these reasons, there is 

neither an essential nexus to justify the dedication of a public trail on the site, nor any indication that a 

public trail would be roughly proportional to the effect of any future development on the site.  

We cannot therefore accept a condition to add a trail easement to this site. 










































