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Streets within the next twelve (12) month timeframe. In regard to projects within the next twelve
(12) month window, if the City identifies that it has a need for City Ducts along the Grantee’s
planned route, the City will notify Grantee in writing within fifteen (15) business days to request
that Grantee provide a detailed cost estimate of the project with the anticipated Incremental costs
related to the provision of the City Ducts (which may include a burdened cost charge of up to
fifteen percent (15%) for internal labor, engineering and design costs), and an estimated timeline
for completion of the project. Grantee shall provide the cost estimate within thirty (30) business
days of receipt of the City’s request. After receipt of the Grantee’s cost estimate, the City shall
have fifteen (15) business days to notify Grantee if it desires construction of the City Ducts.
During the fifteen (15) business days following the City’s receipt of the cost estimate, the City
may ask Grantee for additional information relevant to its decision to construct the City Ducts,
and Grantee shall timely respond to such information requests.

(C) If, prior to or during construction of the City Ducts, but after the City has elected to
have Grantee undertake such construction, Grantee realizes that actual construction costs are
likely to exceed one hundred fifteen percent (115%) of the cost estimate, Grantee shall provide
the City a revised cost estimate. After receipt of the Grantee’s revised cost estimate, the City
shall have fifteen (15) business days to notify Grantee if it desires to continue construction of the
City Ducts. During the fifteen (15) business days following the City’s receipt of the revised cost
estimate, the City may ask Grantee for additional information relevant to its decision regarding
whether to continue with construction of the City Ducts, and Grantee shall timely respond to
such information requests.

(D) Upon completion of construction and proof of Acceptability, Grantee shall provide
the City with an invoice. Upon submission by the Grantee of an invoice, and upon certification
by the City that the invoice is in accordance with this Section 8 and confirmation by Grantee that
the City Ducts have been installed, the City shall reimburse Grantee the amount specified in the
invoice within thirty (30) days. Such reimbursement shall not be withheld, delayed, or used to
offset any disputed or undisputed amounts owed by Grantee to the City.

8.2  Following receipt of payment from the City, Grantee will provide suitable documentation
of the City’s ownership of the City Ducts and identify the location of the City Ducts in maps
submitted under Section 7.2(B). The City will own the City Ducts, including being responsible
for maintenance of the City Duct(s).

8.3  For purposes of this Section 8, the following terms, phrases, and their derivations shall
have the meanings given in this Subsection:

(A) “Acceptability” means confirmation by the City of Grantee having demonstrated the
City’s ability to use the completed City Ducts through inspection and certification. The process
of inspection and certification shall be performed by pulling a mandrel through each City Duct
from end-to-end. The mandrel will conform to industry standards, including an outside diameter
of 80% (eighty percent) or more of the inside diameter of the City Duct, and a length 20-30%
(twenty to thirty percent) greater than the inside diameter of the City Duct.

(B) “Capital” or “Capital Costs” means the expenditure of funds for services, products or
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other resources, whose useful life can be expected to exceed a period of one (1) year or longer.

(C) “Incremental” costs means the difference between the amount actually expended by
Grantee in meeting its obligations under this Franchise that Grantee would not otherwise have
expended in order to construct, operate or conduct the business of its Telecommunications
System or to meet another obligation of this Franchise and the cost, based on units and
quantities, of the City Ducts.

8.4  As part of its construction of the City Ducts, Grantee will provide separate access vaults
for the City at City’s cost, at locations to be determined by the City.

Section 9. CITY’S CONSENT REQUIRED FOR ASSIGNMENT, TRANSFER,
MERGER, LEASE OR MORTGAGE.

9.1 Grantee may not Transfer this Franchise, or any of the rights and privileges granted or
authorized by this Franchise, without the prior written consent of the City Council as expressed
by ordinance. If Grantee fails to obtain the City’s consent, this Franchise shall automatically
expire without any action by the City. For purposes of this Section 9, "Transfer" means any sale,
lease, mortgage, assignment, merger or other form of transfer of this Franchise or of the rights
and privileges granted or authorized by this Franchise.

9.2  The City is granting rights and authority to OHSU under the terms and conditions set
forth herein in consideration of OHSU’s status as a public corporation under Oregon law.
Therefore, the City will restrict its consent to any Transfer of this Franchise to a similarly
situated entity.

Section 10. FRANCHISE VIOLATIONS AND REMEDIES.

10.1 Remedies for Franchise Violations.

(A) In addition to any rights set out elsewhere in this Franchise, or such other rights as it
may possess, the City reserves the right at its discretion to apply any of the following remedies,
alone or in combination, in the event Grantee violates any material provision of this Franchise,
including but not limited to payment of franchise fees, submitting timely and accurate reports,
providing timely access to records, and maintaining all required insurance and performance
bonds.

(1) Impose liquidated damages as provided in Section 10.1(C);

(2) Recover specific damages from all or any part of the security provided
pursuant to this Franchise, including without limitation any performance bond, letter of credit or
other security, provided, however, the assessment shall be for such amount as the City
reasonably determines is necessary to remedy the violation;

(3) Commence litigation seeking recovery of monetary damages or specific
performance of this Franchise, as such remedy may be available;
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(4) Suspend Grantee’s Franchise rights related to the violation, until Grantee
corrects or otherwise remedies the violation;

(5) Reduce the duration of the term of this Franchise on such basis as is
reasonable provided that in no event shall the amount of the term remaining after the reduction
be less than three (3) years; or

(6) Revoke this Franchise.

(B) (1) Grantee shall not be relieved of its obligations to comply promptly with this
Franchise by reason of any failure of the City to enforce prompt compliance. The City’s failure
to enforce shall not constitute a waiver of any term, condition, or obligation imposed upon
Grantee under this Franchise; nor a waiver of rights by the City or acquiescence in Grantee’s
conduct. A specific waiver of a particular term, condition, or obligation imposed upon Grantee
under this Franchise shall not be a waiver of any other or subsequent or future breach of the same
or of any other term, condition or obligation. The acts or omissions of affiliates are not beyond
Grantee’s control, and the knowledge of affiliates shall be imputed to Grantee.

(2) Subject to applicable law, the remedies provided for in this Franchise are
cumulative and not exclusive; the exercise of one remedy shall not prevent the exercise of

another remedy, or the exercise of any available rights of the City at law or equity.

(C) Liquidated Damages

(1) The City and Grantee recognize that delays, expense and unique difficulties
would be involved in establishing actual losses suffered by the City and the public as a result of
Grantee’s violation of certain material provisions of this Franchise. In such circumstances
identified in this Section 10.1(C)(1) where proof of specific, actual damages would not be
feasible, the City and Grantee agree that the City may require Grantee to pay liquidated damages
to the City. The parties agree that such amounts are a reasonable estimate by the parties of the
harm (including increased costs of administration and other damages difficult to measure) the
City and the public would suffer in the event of Grantee’s breach of such provisions of this
Franchise. City and Grantee agree that the Franchise provisions to which such liquidated
damages would apply are:

(a) Failure to send reports, maps, or other requested information or data as
required by Sections 4 or 7;

(b) Failure to respond to audit requests as required by Section 4.6; and

(c) Failure to comply with Section 9 in connection with an assignment,
transfer, merger, lease, sale or mortgage of Grantee’s District Utility System or Franchise.

(2) Subject to Grantee’s right to notice and the opportunity to cure as provided in

Section 10.2, if the City determines that Grantee has violated any of the provisions listed in
Section 10.1(C)(1), above, the City may assess liquidated damages of $1,000 per violation.
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(3) The liquidated damage amounts are stated in 2018 dollars and shall be
adjusted each year for any increase in the amount of change in the Consumer Price Index for
urban age earners and clerical workers for the West Region, Size A (over 1.5 million) for the
prior year, unadjusted for seasonal variations, as determined by the Bureau of Labor Statistics of
the Department of Labor and as published in such Bureau of Labor Statistics’ Detailed Report
(CPI). The adjustment will be calculated by multiplying the base liquidated damages amount by
the ratio of 1) the average CPI for January through June of the current Year, to 2) the average
CPI for January through June of the prior Year.

(4) The assessment and recovery of liquidated damages will not constitute a
waiver by the City of any other right or remedy it may have under the Franchise or applicable
law, including its right to recover from Grantee any additional damages, losses, costs and
expenses that are incurred by City by reason of the breach of this Franchise. The assessment and
recovery of liquidated damages for a particular violation will substitute for the recovery of actual
damages for the period of the assessment.

(5) Each violation of any material provision of this Franchise shall be considered
a separate violation for which separate liquidated damages may be imposed. Thereafter, if
Grantee has not cured or commenced to cure the alleged breach to the satisfaction of the City, the
City may pursue any other remedies available under this Franchise or applicable law.

(D) In determining which of the remedies available under this Franchise is appropriate,
the City may consider, among other things: (1) the nature and extent of the violation; (2) whether
Grantee has had a history of similar violations; (3) the Person burdened by the violation and the
cost of remedying the violation; (4) the nature of the remedy required in order to prevent further
such violations; and (5) such other factors as the City may deem appropriate.

(E) The City may shorten the term of this Franchise or revoke this Franchise in the
manner described in Sections 10.1(A)(5) and (6) upon the occurrence of any of the following
acts or events:

(1) Any failure to comply with the requirements of Section 5 of this Franchise,
including but not limited to, any failure to provide uninterrupted insurance or performance
bonds;

(2) Grantee is found by a court of competent jurisdiction to have practiced any fraud
or deceit upon the City; or

(3) Grantee fails to obtain and maintain any permit required by any federal or state
regulatory body in order to own and operate the District Utility System.

(F) In addition to its other rights and remedies as set forth in this Franchise, the City
shall have the right to revoke this Franchise after the appointment of a receiver or trustee to take
over and conduct Grantee’s business, or the initiation of receivership, reorganization, insolvency
or other similar action or proceeding, unless Grantee, its receiver or trustee timely and fully
perform all obligations, until such time as this Franchise is either rejected or assumed by
Grantee, its receiver or trustee.
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10.2 Notice and Opportunity to Cure.

(A) The City shall give Grantee thirty (30) days prior written notice of its intent to
exercise any of its rights under Section 10.1, identifying the reasons for such action.

(B) If Grantee removes or otherwise cures to the satisfaction of the City the asserted
violation constituting the stated reason within the thirty (30) day notice period, or if cure is not
reasonably possible within the thirty (30) day period and Grantee initiates good faith efforts
satisfactory to the City within the thirty (30) day period to cure the asserted violation constituting
the stated reason and the efforts continue in good faith, the City shall not exercise its rights under
Section 10.1.

(C) If Grantee fails to remove or otherwise cure the asserted violation constituting the
stated reason within the thirty (30) day notice period, or if Grantee does not undertake and
continue efforts satisfactory to the City to remedy the stated reason, then the City may exercise
any or all of the remedies available under Section 10.1 or such other rights as the City may
possess.

10.3 Removal of Facilities. If the City has revoked this Franchise as provided in Section 10.1,
or if this Franchise has expired without being renewed or extended, or in the event of the City’s
purchase, lease-purchase, condemnation, acquisition, taking over or holding of plant and
equipment, all of Grantee’s rights under this Franchise shall immediately cease and be divested.
Thereafter, except as provided in this Section, or as otherwise provided by ordinance, Grantee
shall at its own expense remove its Facilities from the Streets and restore the Streets to the
standards provided in applicable regulations of the City. In the event of a failure by Grantee to
properly perform such work, then the City may perform the work and collect the cost thereof
from Grantee. The cost thereof shall be a lien upon the system of Grantee and a set-off against
any sums owed Grantee by City.

Section 11. RENEGOTIATION.

In the event that any provision of this Franchise becomes invalid or unenforceable and the City
Council or Grantee expressly finds that such provision constituted a consideration material to
entering into this Franchise, the City and Grantee may mutually agree to renegotiate the terms of
this Franchise. The party seeking renegotiation shall serve on the other party written notice of an
offer to renegotiate. In the event the other party accepts the offer to renegotiate, the parties shall
have ninety (90) days to conduct and complete the renegotiation. If both parties agree to
renegotiations under Section 11, the parties shall proceed in good faith and in a manner that is
reasonable under the circumstances.

Section 12. EXPIRATION.
Until the expiration of this Franchise, the City shall have the right, at its election, to: (1) renew or

extend Grantee’s Franchise; (2) invite additional proposals and award the Franchise to another
Person; (3) allow the Franchise to expire without further action; or (4) take such further action as
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the City deems appropriate. Until such time as the City exercises its rights under Section 12,
Grantee’s rights and responsibilities within the City shall be controlled by the terms of this
Franchise.

Section 13. MISCELLANEOUS PROVISIONS.

13.1 Severability. If any section, provision or clause of this Franchise is held by a court of
competent jurisdiction to be invalid or unenforceable, or is preempted by federal or state laws or
regulations, the remainder of this Franchise shall not be affected, unless the City Council
determines such section, provision or clause was material to the City’s agreement to issue a
franchise to Grantee. All provisions concerning indemnity shall survive the revocation of this
Franchise for any cause. Expiration or revocation of this Franchise shall not extinguish,
prejudice or limit either party’s right to enforce this Franchise with respect to any default or
defect in performance that has not been corrected.

13.2 Regulation and Nonenforcement by the City. The City Council shall be vested with the
power and authority to reasonably regulate the exercise of the privileges permitted by this
Franchise in the public interest. Grantee shall not be relieved of its obligations to comply with
any of the provisions of this Franchise by reason of any failure of the City to enforce prompt
compliance, nor does the City waive or limit any of its rights under this Franchise by reason of
such failure or neglect. Grantee’s provision of any District Utility Services shall be restricted
solely to entities that it owns or are under exclusive control, and not to any third parties.

13.3 Force Majeure.

(A) For the purposes of Section 13.3, the term “Force Majeure” shall mean Acts of God,
landslides, earthquakes, lightning, fires, hurricanes, volcanic activity, storms, floods, washouts,
droughts, civil disturbances, acts of terrorism or of the public enemy, partial or entire failure of
utilities, strikes, explosions, lockouts or other industrial disturbances, insurrections, public riots
or other similar events which are not reasonably within the control of the parties hereto.

(B) If Grantee is wholly or partially unable to carry out its obligations under this
Franchise as a result of Force Majeure, Grantee shall give the City prompt notice of such Force
Majeure, describing the same in reasonable detail, and Grantee’s obligations under this
Franchise, other than for the payment of monies due, shall not be deemed in violation or default
for the duration of the Force Majeure. Grantee agrees to use its best efforts to remedy as soon as
possible, under the circumstances, Grantee’s inability, by reason of Force Majeure, to carry out
its responsibility and duties under this Franchise.

13.4 Choice of Forum. Any litigation between the City and Grantee arising under or regarding
this Franchise shall occur, if in the state courts, in the Multnomah County Court having
jurisdiction thereof, and if in the federal courts, in the United States District Court for the District
of Oregon, Portland.
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13.5 Choice of Law. This Franchise shall be governed by and construed in accordance with
the laws of the State of Oregon, even if Oregon’s choice of law rules would otherwise require
application of the law of a different state.

13.6 Notice.

(A) Any notice provided for under this Franchise shall be sufficient if in writing and: (1)
delivered personally to the following addressee or deposited in the United States mail, postage
prepaid, certified mail, return receipt requested; (2) sent by overnight or commercial air courier
(such as Federal Express); (3) sent by facsimile transmission, with the original to follow by
regular mail; or (4) sent by electronic mail with confirming record of delivery confirmation
through electronic mail return-receipt, or by confirmation that the electronic mail was accessed,
downloaded or printed. Notice will be deemed to have been adequately given three (3) days
following the date of mailing, or immediately if personally served. For service by facsimile or
by electronic mail, service will be deemed effective at the beginning of the next working day.
Notices shall be addressed as follows, or to such other address as the receiving party specifies in
writing:

If to the City:
Office for Community Technology
City of Portland, Oregon
111 SW Columbia Street, Suite 600
Portland, Oregon 97201
Email: ComTech@portlandoregon.gov

With a copy to:
City Attorney’s Office
City of Portland
1221 SW 4th Avenue, Room 430
Portland, Oregon 97204

If to Grantee:
Roger Cole
Oregon Health & Science University
3181 SW Sam Jackson Park Road,
Portland, OR 97239

With a copy to:
Legal Department
Oregon Heath & Science University
3181 SW Sam Jackson Park Road, Mail Code LL585
Portland, OR 97239

(B) In accordance with City Code, the Office for Community Technology (“OCT”),

within the Revenue Division, Bureau of Revenue and Financial Services (or such other City
bureau as the Council may designate) is responsible for supervising and coordinating franchising
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in the City, for monitoring the performance of all franchisees for franchise compliance,
overseeing franchise and utility audits and revenues in coordination with other City offices and
for performing all other necessary work relating to City franchises. As the designated City
representatives for franchise responsibilities, OCT may give any notices from the City under this
Franchise.

13.7 Public Records.

(A) Grantee acknowledges that information submitted by Grantee to the City may be
open to public inspection under the Oregon Public Records Law. Grantee is responsible for
becoming familiar with and understanding the provisions of the Oregon Public Records Law.

(B) Grantee may identify information submitted to the City as confidential, if Grantee
reasonably believes such information is qualified for an exemption recognized under the Oregon
Public Records Law. Grantee shall prominently mark each page, or portion thereof, for which it
is claiming confidentiality as “Confidential” prior to submitting such information to the City.
When submitting such information to the City, Grantee shall submit documentation to the City
that specifically identifies the applicable exemption under the Oregon Public Records Law (for
example, but not limited to, ORS 192.501(2), (5), (22), (23) (2015)), and stating the reason(s)
Grantee believes the information is exempt from public inspection. The City shall take
reasonable steps to keep the identified information confidential, acting consistently with the
Oregon Public Records Law.

(C) Within five (5) working days of receiving a public records request to inspect any
information identified by Grantee as confidential, the City shall provide Grantee with written
notice of the request, including a copy of the request. Grantee shall have five (5) working days
within which to provide a written response to the City, before the City may disclose any of the
requested confidential information. After reviewing Grantee’s written response, the City shall
determine whether any identifiable exemptions are applicable. If the City determines that it will
be necessary to reveal the information consistent with the Oregon Public Records Law, the City
shall promptly notify Grantee, and do so at least five (5) working days prior to the information
being released. The City shall retain discretion to determine whether to release the requested
information in response to any public records request, consistent with the Oregon Public Records
Law. Nothing in this Section 13.7 affects Grantee’s right to seek legal relief to prevent or
remedy the City’s release of Grantee’s confidential information to the public.

13.8 Franchise Amendment. The City has negotiated this Franchise in good faith, in light of
statutory provisions then in place, and in reliance upon the information provided by Grantee
regarding the scope of its authority to offer services associated with its District Utility System.
In the event that Grantee offers or receives authority to offer services outside the scope of this
Franchise that utilize Grantee’s Facilities in the Streets, Grantee shall immediately notify the
City. Within ninety (90) days of receiving such notice, the City may elect, without limitation, to
enter into negotiations with Grantee to revise or amend this Franchise, or to extend separate
authority to Grantee for such services to reflect such changed circumstances, or may proceed
with early revocation of this Franchise. The parties will negotiate in good faith to reach mutual
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agreement on the lawful means to provide the necessary authority for Grantee to provide such
services using Streets.

13.9 Written Acceptance. On or before the thirtieth day after this Ordinance becomes
effective, Grantee shall file in the Office of the Auditor of the City of Portland a written
acceptance of this Ordinance, executed by Grantee, meeting the approval of the City Attorney.
Any failure on the part of Grantee to file such written acceptance within such time shall be
deemed an abandonment and rejection of the rights and privileges conferred hereby and this
ordinance shall thereupon be null and void. Such acceptance shall be unqualified and shall be
construed to be an acceptance of all the terms, conditions and restrictions contained in this
ordinance.

13.10 Other Authority Superseded. Upon effectiveness of this Franchise, any and all authority
to operate previously granted to Grantee by the City to construct, operate, repair or maintain any
facilities within the Streets under the Initial Franchise. is superseded by this Franchise, and the
Initial Franchise shall otherwise be deemed to no longer be operative or otherwise controlling.

Passed by Council, MAY 09 2013 Mary Hull Caballero

Mayor Ted Wheeler Auditor of the City of Portland
Prepared by Li/Walters By M\_//W‘/‘/
January 18, 2018 Deputy
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