ORDINANCENo. 188167

* Approve settlement of claims with Level 3 Communications, LLC for past due franchise fees
(Ordinance)

The City of Portland ordains:
Section 1. The Council finds:

1.  In November 1999, the City Council passed an ordinance granting a ten year franchise
to Level 3 Communications LLC (“Level 3”), and to its successors and assigns, as
approved by the City, to use the City streets to construct, operate and maintain a
telecommunications system using the City streets. Ordinance No. 17330. The
franchise ordinance became effective in January, 2000. Level 3 filed an acceptance of
the franchise grant in November, 1999.

2. The Portland City Council authorized the City Attorney’s Office to file suit against
Level 3 to recover past due franchise fees and interest. Resolution No. 36639.

3.  The City’s review of Level 3’s franchise fee payments identified irregularities in the
amount and methodologies in Level 3’s franchise fee payments. The City also
identified irregularities concerning the franchise fee payments made by Level 3’s
subsidiaries, WilTel (fka Williams Communications, Inc.) and FTV Communications,
LLC. Level 3 disputed the City’s findings.

4.  The City separately identified that FTV Communications, LLC had failed to provide
ducts to the City when undertaking new construction, as required under Sec. 9.2(A) of
the franchise. The City also identified that FTV Communications, LLC had occupied a
conduit belonging to the City over the Steel Bridge without authorization from the City.
FTV Communications, LLC is a subsidiary entity under the control of Level 3.

5. The parties engaged in negotiations, and representatives of the City and Level 3 have
negotiated a global settlement of disputes between the parties, including:

a. aresolution of past due disputed franchise fees for Level 3, WilTel and FTV
Communications, LLC through December 31, 2014;

b. the terms and conditions of an Irrevocable Right of Use (IRU) agreement for
conduit in NE Portland (in the vicinity of the Steel Bridge) to Clackamas County in
the vicinity of Lawnfield Road (a distance of approximately 58,000 feet), in place
of the conduit not otherwise provided to the City in compliance with Sec. 9.2(A) of
the franchise

c. the terms and conditions of a mutual IRU agreement to exchange Level 3’s use of
the City’s conduit over the Steel Bridge for the City’s use of a Level 3 conduit
below the Willamette River; and,
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d. the terms and conditions of a franchise for Level 3, which encompasses the
facilities of its subsidiaries using the city streets together with its subsidiaries tw
telecom, Broadwing Communications, WilTel (fka Williams Communications) and
FTV Communications. The franchise ordinance is being filed separately by City
staff, in accordance with the formal franchise adoption procedures set forth in the
Portland City Charter.

6. Level 3 has provided assurances to the City of its rights to grant IRUs to the City in
satisfaction of its obligations under the settlement. The City is entering into the
settlement in reliance upon Level 3’s assurances.

7.  Staff recommends that the City Council approve the settlement agreement to secure the
past due franchise fees, avoid potential litigation costs, and achieve legal certainty.

8.  Staff recommends that the City Council authorize the two IRU agreements to avoid
potential litigation costs, obtain benefits for the City and achieve legal certainty.

NOW, THEREFORE, the Council directs:

a. The Mayor is authorized to execute a settlement agreement with Level 3
Communications, LLC, attached as Exhibit A to this Ordinance, under which
Level 3 Communications, LLC shall pay the City $2,750,000 in past due
franchise fees.

b. The Mayor is authorized to execute Indefeasible Right to Use Innerduct
Agreement for use of Level 3 Communications, LLC’s innerduct along the Union
Pacific railroad right of way, substantially similar to Exhibit B attached to this
Ordinance.

& The Mayor is authorized to execute the mutual exchange of Indefeasible Right to
Use Innerduct Agreement in which the City and Level 3 Communications, LLC
will exchange use of conduits owned by the other party, substantially similar to
Exhibit C attached to this Ordinance.

Section 2. The Council declares that an emergency exists because the public interest would be
served through the prompt and final resolution of the parties’ dispute; therefore, this
Ordinance shall be in force and effect from and after its passage by the Council.
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Passed by the Council: DEC 2 1 2016 Mary Hull Caballero
Auditor of the City of Portland

By: e W

Deputy
Mayor Charlie Hales
Prepared by: JLi/BEWalters
December 5, 2016
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