
oRDINANCENo. 1& 5 $ 5 I 
Graut a franchise to Lucid Energy, Inc. for a renewal ellergy pro.iect in conjunction with the 
Water Bureau l'or a period of 20 years (Ordinance) 

T'lie City of Portland ordains: 

Section 1. NATURE AND TERM OF GRANT 

1 .I Grant of lìranchise. 

(A) The Clirnate Action I'lan 2009 (CAP) establishes a2030 Objective 3, "Produce l0 
percent of the total energy used within Multnomali County fioln on-site renewable resources..." 
l'lie 2012 Action states, "Facilitate the installation ol'at least ten megawatts of on-site renewable 
energy,.." 

(lì) The CAP Objective 18 was adopted to "reduce carbon emissions frorn City and 
County operations by 50 percent from 1990 levels." Objective 18 also states that by 2012the 
objective is to "purchase or generate 100 percent of'all electricity required for City operations 
frorn renewable resources, with at least l5 percent liom on-site...souroes." 

(C) Portland Water Bureau (PWB) and Lucid Energy Inc (LEI) have negotiated a "final 
term sheet which describes an anticipated agreement" which will allow LEI access to PWB 
facilities to generate renewable electricity. PV/B anticipates potentially receiving financial 
benefits by sharing in the proceeds from the electricity generation. 

(D) The LEI pro.iect will be located on public property, and will use City renewable 
resources. The City is requesting a right of f,rrst refisal if the generation facility is sold. LEI will 
sell electricity generated by the project to the local electric utility pursuant to a Power Purchase 
Agreement. LEI will deliver the environmental attributes of electricity generated at this project 
to Energy Trust of Oregon under a separate contract. 

(E) ln the Memorandum of Understanding separately entered into between the City of 
Portland, Porlland Water Bureau, Portland Development Con'rmission and LEI, the parties 
recognized Portland's status as a global leader in clean energy and view their prospective 
partnership as an opportunity to leverage Porlland's leadership in clean and green innovation and 
extend Portland's expertise in environmental technologies and advanced manufacturing, thereby 
addressing goals of the City's economic development strategy. 

(F) Due to the unique nature of Llll's renewable energy project and LEI's proposal for 
limited use of City Streets, solne standard City provisions have been rnodified to reflect the 
singular nature of the renewable hydroelectric project. 

(G) The City of Portland (City), grants to Lucid Energy, Inc., a Delaware corporation 
qualified to do business in Oregon, and to its successors and assigns as approved by the City 
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under Section 12,at\anahise to install, operate ancl maintain a Iìenewable ljnergy Syslenr rvith 
all necessary Faoilities, locatecl within the Streets. 

(l-l) Througl'ror,rt this lìranchise, the City of Portland, Oregon, shall be rel'errecl to as 
thc "clity," and Lucicl lìnergy Inc. shall be refelred to as the "Grantee." 

1,2 Duration o1'Franchise. The term of this þ-ranchise, ancl all rights ar-rd obligations 
pertaining thereto, shall be twenty (20) years flom the elfèctive clate ol'this Franchise, unless 
revoked sooner as provided herein. 

1.3 E{fbctive Date. l'he eI'fective date of this Franchise shall be sixty (60) clays alter passage 
ol'the lìranchise by the City Counoil unless Grantee fails to file an unconditional written 
acceptatlce of this lìranchise in accorclance with sectior-r 16,10, in which event this Irrancl-rise 
shall be null anclvoid. The passage clate of this.Franchise is set fbrth on the last page of'the 
original hereol, as starr-rpecl by the Council Clerk. 

1,4 lìranchise Not Exclr"rsive. 'fhis Iìranchise is not exclusive, 'l'he City expressly r.eserves 
the right to grante fiauchises, licenses, pernrits or other similar rights to other Persons, as well as 
tlte right in its own name as a municipality, to use the Streets for similar or dil'ferent purposes 
allowecl Grantee under this lì'ranchise. 

1.5 Charter and General Ordinances to Apply. '1'o the extent authorizecl by law, this 
l:irauchise is subject to tire Charter of the City of Portland ancl general ordinance provisions 
passed pursuant thereto, alfucting matters of general City concern ancl not merely existing 
oontractual rights of'Grantee, rìow in ef'fect or hereafter urade efÏective. Section 10-201 through 
i0-218, inclttsive, of'the Charter of the City o1'Portland, (1942 compilation, as revisecì in partty 
subsequent alnendments), are hereby incorporated by refèrence ancl macle a part olÌthis 
Ì'-rertrchise, to the extent authorizecl by law. Nothing in this Franchise shall be cleemed to w¿rive 
the recluireurents ol'the various cocles ancJ orclinarrces of the City regarclirrg pern-rits, I'ees to be 
paid ol the manner of construction. 

Section 2. DEFINITIONS. 

2'1 Claptiolls. 'fhroughout this lìrarrchise, captions to sçctions are intenclecl solely to facilitate 
reacling and to refèrence the sections ancl provisions of this lìrancirise. 'I'he cerptions shall not 
affèct the meaning ar-rd interpretation ol'this Fr.anchise. 

2'2 l)efìnitions. For the pllrpose of'this Franchise, the 1i¡llowing terms, phrzrses, ancl their 
derivations shall have the mearrings given below unless the context inclicates otherwise. When 
not incol-tsistent wilh the context, words used in the present tense inclucle the liture te¡se, worcls 
in the plulal nlttrrber include fhe singular number, and worcls in the singnlar inclucle tl-ie phiral 
number. 'I'he worcl "shall" is always manclatory and not merely clirectory. 

(A) "City" l11eaus the City of Portlancl, Oregon, a municipal corporatiou, ancl all o1'the 
territory within its cor¡rorate boundaries, as such may change fì'om tirne to time. 
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(B) "City Council" nleans the Council of.the City of portlancl. 

(C) "Facility" llleans any tangible component of the Grantee's Renew¿ible Energy 
Systcnr. 

(D)"Francliise" me¿ìns this ordinallce, as approved by the City Cor-urcil ancl acceptecl by
 
the Grantee pursuant to Section 16.10.
 

(Iì) "Gross Revenues" lnealls, afler adjustment fol'the net write-o1'f of uncollectiLrle 
accottttts, revenues derivecl from the sale of electricity generateci by Grantee's lìenewable Bnergy 
System. "Gross Iìevenues do not include firnds receivecl in payment lbr environmental, 
ecolromic ancl social benelits associated with generation ol'electlicity fìom a renewable resource 
such as hydroelectric facilities 

(1") "Ì{azardous Substarlces" has the meaning giver"r by ORS 465.200 (2011), 

(G) "Person" Ireans any indiviclnal, sole proprietorship, partnership, erssociation,
 
corporatiou or other lorm of'organization authorized to do business in the State of Oregon, ancì
 
includes any natural persotl,
 

(FI) "Renewable Energy Syslem" or "system" rì1ealls all wires, concluits, r,aults, 
electrical eclltipureut, turbines and associatecl Iracilities ownecl or usecl by the Grantee f or tlle 
llLlrpose o1'generating t'enewable electricity through generating in-pipe hyclropower turbines 
within large cliameter water pipes, This Franchise does not authorize Gra¡tee to use any Portlapcl 
Water llureatl facilities. Grantee must separately apply lbr anci obtain such permission ancl 
ar.rthority as is necessary 1ì'om the Portlarrd Water Bureau f'or use of its f.acilities. 

(l) "Streets" meatls the surface of, and the spaoe below, the pr-rblic streets, r'oacls, allcys 
or highways, used or intencied to be used by the general public to the extent the City has the righl 
to allow the Grantee to use them. 

o'Annllally"(J) "Year", "Anlluerl", or means the period consisting of'a l'ull calenclar year, 
beginning Jtlnuary 1 and encling December 31, unless otherwise providecl in this lìranohise. 

Section 3. COMPIÌNSA]'ION AND ALJDT't'tNG. 

3.1 Antountel'lìralrcl-rise Comþensation. 

(A) As compensation f'or the benefits ancl privileges uncler this Franchise, ancl in 
consicleraticln of permission to use the Streets, Grantee shall pay a lì'r¿rnchise lìee o1'$1,000 
ännually to the City. 

(Il) In al.ìy ye¿Ìr in rvhich Grantee's annu¿il Gross Iìevenues exceecl a threshoicl oj' 
$200,000, Grantee shall pay a Minimum Annual lìranchise Fee o1'$10,000 or 5Yo of gross 
revenlle anuttatlly to the City. Grantee shall provide written notice to the City in any year in 
whicir it s Gross Iìevenue exceecl the $ì200.000 threshold. 
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).¿ P¿r),ment oll Compensation. 

(A) Grantee's hrst F'ranchise I''ee payable under Section 3,1 shall be paicl to tl-re City

lhirty(30)claysaftertheeffectivedateof thisfranchise,asclefinedinSection 
 1,3. T'hereaftcr,
 
Grantee shall pay each lrranchise Fee on or befbr.e April 15,
 

(B) Late Paymeuts: Any payrnent not i:aicl when clue shall be sr-rbject to a delinclrrcncy 
pennlty charge of five perceut (5%) ol'the unpaid arnount. Failure to make fìrll payment ancj 
penalty charges within sixty (60) days of the applicable payment clate shall constitute a violation 
o1'this l'rranchise. In addition, all overclue amour.rts, including penalty charges, shall bear ipterest, 
rrrrtil paid, at the rate of one percerlt (1%) per month. 

(C) Grantee shall set up electronic fund translèr within sixty (60) clays of 1i-re Iì.anchise
 
ellèctive ciate to submit payn'rents to the City by Automatecl Clearing l-louse (ACH) paynlel.ìt
 
receipts. The City uray grant any written requests for waivers Iì'om the ACI{ reqLriremcnt.
 

3.3 Ileports. PriortomakingeachpaymenttotheCityunclerSeotion3.1,Granteesl.ìall fìle 
with the City a writteu report containing an accurate statement in s¡m¡rarizec'l fÌlrpr, as we ll ¿rs in 
detail' of its calculation of the amount o1'the payment, verified by an oJTcer or otlier aLlthorizecl 
representative of (irautee, setting fbrth its Gross Iìevenues according to their accounting 
sLlbclivisions, ¿llly cleductions claimed for the period r-rpon which the payrnent is com¡tutecJ. Such 
reports shall be in fbmr satislàctory to tlie City. 

3.4 Cost of Pre-lì"anchising ancl Publication, Grantee shall pay the pre-franchising costs 
associated with this lìranchise, including publicafion oÍ this lrranchise, as sucir publicartion is 
lecluired by the City Charter, 

3.5 Acceptance of Payment and Recomput¿rtion. No acceptance o1'auy payulent pursuant to 
Scction 3 shall be construecl as au accorcl that the amount paicl is, ilr f¿rct, the correct ¿rnrou¡l, nor 
shall any acceptitnce of payments be construecl as a release o1'any claim the C-tity may have lbr 
firrther or additional sttms pnyable, All amounts paid uncler Section 3 shall be sub.ject to ar-rcjit 
by the City, provided that only payrnents which occurrecl during a periocl of sixty (60) months 
prior to the ciate the Cìity notilies Grantee of its intent to perl'orm an aujit shall be sub.ject to sucl.l 
auclit. 'fhe Grantee agrees to pay the City for: 

(A) 'fhe reasonable costs o1'such conlìrmation iI'the City's recornputation cliscloses that 
Gt'antee hard paid 95Yo or less of the lranchise f'ees owing fol the periocl at issue u¡ron r.eceipt ol. 
all invoice lì'orn the City slrowing such costs were actr,rally incul'red ancJ clirectly relatec.l to ihe 
aucJit. 

(I3) One-hall of the reasonable costs of'such coulirmation if'the Cìity's lecoml:utatio¡ 
cJiscloses lhat Grantee had paid more than 95%obuf less than 98Yo ol the 1ì'arrchise 1èes orving fbr 
the periocl ¿rt issue, 'fhe City's costs which may be reimbursecl uncjer this Section shall not 
exceed lì5,000.00 per audit or linancial review. 
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(C) If the City cleterr-nines that Grantee made any underpayrnent, ancl that the 
t"tncler¡rayment exceecled 5%oo o1'the amount cìue, Grantee shallpay late fÌees pursuant to Seotio¡ 
3.2(C) ol this Franchise. 

3.6 l.Ìscrorv. If the Grantee clisputes the City's determination of'unclerpay¡rellt u¡cler Section 
3, the Grantee shall immecliately place the disputed anrount in an esorow accou¡t at a lì¡ancial

instittltion acceptabie to the City, with instructions agreed to lry the City, u¡til l.r¡al resolutio¡.
 

3.7 Authorit)¡ to Audit. The City ancl its agents and representatives shall have ar-rthority to
 
arrallge f or and conduct auclits or reviews of the relevant financial obligzrtio¡s payable r'',.,,i.r.
 
Section 3, 'l'he City may detemine the scope of audit or review in each inst¿rnce. All ¿rrnounts
 
paid by Grantee shall be subject to audit or review by the City, proviclecl that sucl.i auciit or
 
l'et'iew be courpleteci within lìve (5) years from the clate payment was ciue. City requests lor 
ar.rclits or reviews shall be in writing. If Grantee has not proviclecl copies of'all infbimation 
reasonably within the scope of the ar-rdit or review to the City withi¡ 30 clays ¡'om the clate of'tl.ic 
written reqltest, Grantee shall plovicle access within the Portlancl metlopolitan region, cluri¡g 
trormal bttsiness holtrs, upon 48 hours prior written notice. I1'the City ieqr.rests in writing tliat the 
Grantee provide, or cause to be provided, copies of'any informatiorr reasonably within the sr:ope 
of the aucJit or review. and the Grantee l'ails within 30 clays ol'receipl ol'the recluest to provicie, or 
cause to be provided, such inl'ornration, then the live (5) year periocl shall be extenclecl by one 
day l'or each clay or part thereol beyond 30 clays that Grantee làils to provide, or fàils to cause to 
be provicled, slrch requestecì inf'ormation. 

3'8 No Creclit Against Other City Charges. Payment of the con'ìpens¿ìtion owecl pursuant to 
Section 3 shall uot exempt Grantee h'om the payment of any license Ièe, tax or charge on the 
lrusiness, occttpation, property or income of Grantee that may be lawfully im¡rosecl by the City or 
other taxing anthority, exccltt as nlay otherwise bc proviclecl in the orclinance or orclinances 
irrposing such other liceuse fbe, tax or oharge. 

Section 4. GENRRAI. FINANCIAL AND INSUITANCTB pt{ovtstoNs. 

4,1 Insurance. 

(A) At all tinrcs cluling whicl-i Grantee's Faciiities are in the Streets as c'lescribecJ in 
Section I ol'this Agreernent, (ìrantee shall oornply with tl-re requirer.nents fbr insurance ancl other 
a¡rplicable I'orms of fìnancial guaranty 1Ìor right-oIìu,ay pernrits, as estat'rlisirec'l by applicable 
Portl¿ind City Code and implementing regulations in effèct as of the clate of'this Ììranchise, along 
with any revisions ir.nplemented by the City cluling the ternr of this Agreement. Llntil thc time 
when such administrative regulations are eÍfective, (ìrantee shall maintain insurance with rhe 
requirements as set forth in ìlxhibit A. 

(B) 'l'he Grantee shall maintain on fìle with the City a certifìcate ol'insurance certilyi¡g 
the coverage required above. The aclequacy o1'the insur¿ulce shall be sub.iect to the approval ol¡ 
the City Attorney, Iìailure to maintain liability insurance shall be callse lbr rcvocation 91'this 
fìranchise by the City. 
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4.2 Faithlit I Perftrrnlance Boncl. 

(A) tJpon the ef ctive cl¿rte of this Franchise, the Grantee shali lìlrnish proof' o l' tlrc
 
posting o1'a làithful perl'ormauce bond or irlevocable letter ol'credit or other fbnn of guara¡ty
 
runttitlg to the City, with good and suf hcient snrety zrpproved by the City, iu ti're penal ,r-,,"r., oi
 
One llundred'fhousand clollars ($100,000), conditionecl that the Grantee shall well ancl trr-rly
 
observe, lulf.tll, ancl perfbur each term and corrdition of'this Franchise, Grantee shall pay ail 
¡rremiums or other costs associatecl with maintaining ar-ry such gllar¿ìnty, ancl shall keep the sa¡re 
in full Jbrce ¿rnd el'l'ect at all times tirroughout the like of'this lìranchise, inolucling, if necessary, 
fhe tirre reqr"riled l'or removal of all of'Grantee's Systern instalied iu the City's Streets, 'l'he 
guaratlty shall be conditioned that it shall not be telminatecl or otherwise allowecl to expire 
withor"rt thirty (30) clays' prior written notice fir'st being given to the Cìty, 'I'he guararrty shall be 
reviewed and approved as to f'oln-r by the City Attorney as to its aclecluacy uncler the requirements
ofthisSection. AnylàilurebyGranteetomaintainorproviclecoverageaslecluireciuncJerthis 
Sr¡bseotion shall be oalìse f'or revocation of this Franchise under Section 13. 

(lì) During the term ol this Francirise, Grantee shall lile with the City a cluplicate copy of 
the bond or irrevocable letter of credit along with written evidence of payment o1'the requirócl 
premiums. However, in no event shall the City exercise its rights against the perfòrmance Lroncj 
or irrevocable letter of credit under Section 4.2 i|a tron¿i lìcle, goocl làith dispute exists between 
the Cìity and the Grantee. 

4.3 Construclion Bond. At all times during which Grantee is constlucting, rcpairing, 
replacing or tlaintaining is Iracilities in the Streets, Grantee shall comply with the r.eq¡ire¡rents 
fbr light-oflwery permits established by applicable Portland City Cocle and implen.renting 
|egulations in el'fuct as o1 the date o1'this Agreernent, along with any revisions implementecì by 
the City during the ternr of'this Agreement, lòrprovicling construction bonds or other forurs ol' 
fìnancial guaranty satisl'actory to the City. 

SECTiOIT 5. COVENAN']]'fO INDEMNIFY AND I-IOLD ]'I,IE CI'fY I]AIìMI-FJSS. 

5.l@'GranteeagreeSalrclcovelratrtstoinder-rrrrily,clefenclalrc.llrolc.l 
the City, its oflicers, agents ancl employees, harrnless from any claim l'or injr,rry, demrage, loss, 
liability, cost or expense, includirrg court and appeal costs ancl attorney Ièes or expellses, arising 
fTonr any castralty or acciclent to person or property by reason of'any construotion, excavation or 
auy other act clone uuclet'this Franchise, by or lòr Grantee, its agents or employees. ol by reason 
of'auy neglect or omission of Grantee to keep its Facilities in a safe conclition, but not i1'arisi¡g 
or¡t of or by reason of'any negligence or willful misconcluct by the City, its ol'fìcers, ageuts or 
employees. T'he City shall provide Grantee with prompt notice ol'any such clainr rvliioh Grantee 
shall defèncl with counsel of its own cl'roosing and no settlemerrt or conpronlise ol'any such 
clairr will be clorre by the City without the prior written approval of Grantee. Grantee ancl its 
agettts, contlaotors ancJ others shall consult alici cooperate with the City while oorrducting its 
delènse of the City. 

5,2@.GranteeagreeStoilrclemrrifytlreCity,itsof.fìcers,agerrts 
and empioyees, lbr atny damages, olairns, additional costs or expenses assessecl against or" 
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payable by tìre City arising out of'or resulting, dilectly or iucJirectly, h'orn Grantee's failure to 
relÌÌove. acìjtrst or relocate any of its l"acilities in the Streets i¡ a tirlely man¡er in accorclance 
with Section 7, unless Grantee's fhilure arises directly fi"orn tl'ie City's negligerrce or willlirl 
luliscollducl. 

5.3 Indernnifìcatiolt - I-lazarclous Substances. Grautce agrees to lirever inclemr-rify the City,
itsoífìcers,"ginstzrnycl¿rinrs,coStS,anclexpensesof.anykinc1, 
whether clirect or indirect, pltrslìant to any state or f'ecleral law, statute, regulatio¡, or order, lbr 
fhe removal or remediation of any leaks, spiils, contamination, or resiclues of l-lazardous 
Substances, ensociated with, arising li'om or due to Grantee's Iracilities in the Streets. 

section 6. CoNST'RUC'floN AND RESToRA't'toN orì STRIiE'I'S. 

6.1 Permits. 

(A) Sub.iect to ap¡llicable regulations o1'the City and the ternts o1'any agreernent with tlie
 
Water lltlt'eatt. Grantee nray perl'orm all necessary construction to install, operate, and maintain
 
its l"acilities. Iìegardless of who ¡rerÍbrms the installation ancl/or co¡struction, all copstlrctio¡
 
¿ttlcJ mailltellarìce ol'auy alld all Gt'antee's Facilities within the Streets shall be a¡cJ reutai¡ t¡e
 
Gt'¿tutee's sole responsibility, Grantee shall apply for and obtain all perrnits necessary f.or
 
installation and/or coustruction of any such Facilities, and Jbr excavation and layirrg ol'any
 
Facilities within City Streets. Grantee shall pay all applicable Ièes clue f'or lìlreau of'

'frausportation pemrits, In the event that emergency repairs are uecessary for Grantee's 
uuclergrouucl Facilities in the Streets, Grantee shall inmecliately notify the City of the neecl {or 
such repairs. Subject to the terms of ariy agreement with the Water llureau, Grantee may 
imnlecliately irritiate suoh emergency repairs, and shall apply 1'or arppropriate pemrits the next 
lrusiness day lollowing discovery o1'the ernergency. Grantee must comply with all C]harter ancl 
orclinauce provisious relating to such exc¿ivation or oonstnrction, inclr.rcling the payment ol' 
permits or license l'ees. 

(13) Maps. 

(1) Prior to beginning ally new construction in the Streets, Grantee shalì provicle 
the City lJngineel thror-tgh the pern'ritting process with arr initial constructiorr schecl¡le I'ol.rvork 
in the Streets ancl the estimated total cost of'such work togetl-rer with its pernrit application. 
Whcn Grantee 's construction in the Streets is completecl, Grantee shall provicle the City with 
eleotrol'tic ma¡rs showir-rg the location of its installed System Facilities in the Streets, as br-rilt. 
such "as-built" maps shall be in a lbrrn acceptable to tl-re City Engineer. 

(2) One (1) year afterthe el'fuctive date of'this llranchise, and annually thereafter 
in the eveut o1'atry alterations, Graurtee shall provicle an electronic rlap to the City lrnginecr a¡cl 
the City's Olfoe f'ol'Community'fechnology, or its sucoessor, showing the locatiou o1'Grantee's 
lìacilities in the Streets on a scaie of three thous¿urcl fìve hunclreci leet (3,500') per incli or. 
whateVer scale the City arrd Grantee ¿ìgree upoll. 
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6.2 l,ocates. Gl'alltee sltall conrply with tlie reclr-rirements of'the Oregon Utility Notil.lcatio¡
l,aw, OIIS Chapter'757, ancl the rules and regulertions ¡rromulgatecl in OAIì Chapter 952. 

ó'3 l{elocation. Grantee shall reloc¿tte its Systenl within tlle Streets rvhen pLrblic co¡ve¡ie¡oe 
requires such chauge, in compli¿rnce with the recluirements of applicable por.tlancl City Cìocle ancl 
implementing legulatiotts, Éuld the expense tlrereol'shall bc paicl by Grantee. 

6.4 Additional Facilities Subject to Franchise. Within thirty (30) ctays o1'Grantee's 
acquisition of any System Facilities in the Streets, or upoll any aclclitiol'ì or autlexation to the City 
o1'any area in which Grantee retains any such Facilities in the Streets, the Grantee shall sLrbmit to 
the City a writteu statement clescribing all Iracilities involvecl, whether authorizecl by fr"atrchise, 
license, permit or ally other siurilar lorm of right grantecl by the City, ancl specifying tl-re location 
ol'ali such Facilities, At the City's sole option, as expressecl by orclinance adoplecl by the City
Council, sttch acquirecl F'acilities shall be sr-rb.ject to the terrns of this lìr¿rnchise, inclr"rding 
paymerit o1'appropriate lì'anchise fèes as determiued by the City in accorcl¿utce wilh Section 3. 

6.5 Iìestolation of Streets. Grantee shall, after constructior-r, rraintenallct: or. repair o1'
 
Iracilities, le¿rve the Streets in as goocl or better conciition i¡ all respects as it was 6eÍ'ol.e tlie
 
0olllmelloemeut of'such coustructiot-t, maiuteuance or repairs, excepting normal wear ancl tear i¡
strict complialtce with the requirements for right-oÊway permits establishecl by applicable 
Portlancl City Code ancl implementing legulations, ancl the expense thereoJ'shall bé paicl by 
Grantee . 

Section 7. RESIIRVAT'ION OIì CI]-Y STRtiBt'RtclJTS. 

Nothing in this lrral'lchise shall be construecl to prevent the City Ii.our constructing sewers, 
grading, paviug, repairing ancl/or altering any Street or laying c1own, repairing or removing water 
mains or constructir-rg or establishing any other public worl< or inr¡rrovement. All such worl< 
shall be done, insolàr as practicable, so ¿ts to not obstruct, injure or prevent the u¡restl.ictecl use 
ancl opel'atìon of Grantee's System of the Grantee uncler this l;ralichise, Ilowever, if a¡y portiorr 
o1'tl-le Gralrtee's Syster-n interferes with the construction or lepair ol any Strcet or public 
itllprovenreut, incluclit'tg construction, repair or relnoval of a sewer or water ¡¡ain, the Clity may 
clirect Grantee to relocate as provided in applicable regr-rlations of'the City. 

Scction 8. SI'REE]'VACIA'fION. 

Ljpon receipt oi'any request for vacation of an¡, Street orpor.tion thereof.usecl by Grantce, the 
City shall plovide the Grantee witl-r the st¿rndarcl notioe proviclecl lor street uu.r',iio,.rr. II'a¡y
Stleet or portion thereol'used by Grantee is vacatecl by the City cluring the term ol't¡is liranchise, 
ttnless the City Cotlncil s¡lecilìcally reserves to Grantee the right to cgntinue its i¡stallation in the 
vacated Street area or Grantee seclrres such r:ight iì'om the thircl party that will haye title to the 
are¿r il'l rvhich Grantee has its Facilities, Grantce shall, without expense to the City, remove its 
Facilities fì'om such Street, restore, repair or reconstmct the Street ¿u'ea where such relroyal ¡as 
occ[rrLecj, and place the street ¿rrea in such condition as malz þs r"equirecl by the cor_urcil. which 
shall be l1o worse than the condition ol'such Street imnecliately prior to removal. In the eyellt of. 
fàilure, neglect or refisal of'Grantee, after thirty (30) clays notice by cit1, Clouncil, to repair., 
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improve or maintain such Street portions, the City nray clo such rvorì< or c¿ìLlse it to be clone, a¡cl 
the direct cost thereof, as l'ouncl and declared by City Cor-lncil, sh¿rll be enterecl in the I)ocl<et ol 
Clity Liens against any property of Grantee which City may choose, ancl such lien shall be 
enlbrcecJ in lil<e Inanner and with like efTect as other liens enter"ecl iu such clocket, The Cìity shall 
mal<e reasonable efforts to assist Grantee in identifying poter-rtial available alternative locations 
within the Streets, or, if requestecl by Grantee, wiil cooperate with Grantee's efTorts to secure a' 
altertlate location in the vacatecl Street area froll the third party that sl'rall have ownership after 
vacation. 

Section 9, FACILII'Y MAIN'I'ìINANCU. 

Grantee shall provide and put in use all Facilities anc'l eqr-riplnent neoessary 1Ìrr the operation ol 
its System ilt a rnanner that will not caLrse injury to the City's property or to ally property rr,,ithin 
the City belongir-rg to auy Person, Notwithstanding the I'olegoing, it shall not be ¿i bre¿rch o1'this 
Section 9 i1'such ir!ury is not reasonabie foreseeable by Grarrtee. Cìr.antee, at no expense 1o the 
City, shall repair, rellew, change and im¡rrove saicl lr-acilities and ec¡uipment Jì'orn time to time as 
r-r-ray be necessary to meet the requirement of Section 9, Grantee shall not require any custo¡rer 
(except the City) or ally entity lì'anchisecl or licensed by the City to install electlic Iines or cables 
in, uncler ol'over tl-re Streets in order for such customer or entity to connect with or receive 
service from Grantee's System. l'lie System oonstructed, ownecl or controllecl Lry Grantee shall 
be ol'goocl quzrlity ancl workmanship and shall be maintainecl in goocl repair ancl ef 1iciency. 

Section 10, DISCON]'INU]ID IJSE OF FACII-t'ftItS. 

If'Grarltee itltencls to c'liscontinue using any Facilities in the Stleets, Gr¿intee shall conrply with 
the.r'equiremettts o1'applicatble Portland City Code ancl irnplementing regr-rlations regarc'ling the 
cliscontinu¿rtioli of the use ol'FaciIities. 

Section I 1. I{AZARDOTJS SUBS'|ANCI]S, 

As reqr-tiled by the City Code, Grantee shall comply with all ap¡rlicable local, state ancl f'ecleral 
laws, st¿ttutes, regulations and orders concerning l-lazardous Substanccs relating to its System 
anci Irìacilities in the Streets. Gralrtee shall place utility corriclor 1'rll and use contain¡rent 6arriers 
in cor.npliance with the rec¡uireureuts for right-of'-way permits establishec.l by applicable Portla¡cl 
City C'oc1e and in¡rlementing regulations. 

Scction 12. Cl',fY',S CONSIINI'RIIQUIRLD IìOR ASSIcNMtìN'f, T'RANSIìÌì)ì. MUIìCj[ìlì, 
LI:IASLì OII MOIì'|GAGE. 

12'1 Council Consent. Neither this lrranchise, nor all or substantially all o1'Grantee's Systern 
Iocatecl in the Streets by authority of this lìranchise, shall be solc1, leasecl, mortgaged, assigneci, 
ulerged or otherwise tr¿insfen'ecl withotrt the prior written conseìlt o1'the City as.*¡rr.rr.,l lry 
orciinallce, which cotÌsent shall not be unreasonably withheld, except to e¡tities tlrat co¡trol, arc 
controllecl by, or are unc'ler comnlon control with the Grantee. Gralrtee shall give writtcn potice 
to the City ol'ar.ry trausfèrs to entities uncler such comnon controI within ten (10) clays o1'such 
tl'ansfèrs. 'fhe City's granting of'consent in one iustance shall not rencler ì.rnneccss¿ìry any 
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sllbseqllellt collsent in any other instance. Nothing containecl in this lìranchise shall be deenecl 
t<l plohibit lhe Irortgage, pleclge, or assignment ol'tangible assets of Gr¿urtee's System fòr the 
Illlrllose ol'1Ìnancing the acquisition of eqr-riprlent lor orthe oonstruction ancl operation ol. 
Grantee's Systetrt, within or or:tside the City, without the City's cousent, but arìy sucli r.ror.tgage,
plcdge or assigument with respect to Grantee's System shall be subject to t¡e City's other rþhìs
contained in this Franchise. 

12.2. Review. 

(A) In cJeterminiug whethel the City will consent to any sale. lease, urortgage,
 
etssigut]]ent, merger or trauslèr, the City rnay inquire into the tech¡ical, legal, alrcJ fi¡a'cial

qualifications of the prospective party. Grantee shall assist the City in any such incprir.y. T'lre
 
City may condition any sale, lease, mortgage, zrssignment, rrerger or transfèr t-,pon i,"r.i-t 
conclitions relatecl to the technical, legal. ancl lìnanci¿rl qr-ralilioations ol'the proipective peirty to 
perlònn aocorcfir.rg to the terms of'this lìr¿rnchise, as it cJeer.r.ts appropriate. ïìhe Clity shail noi 
unreasonably clelay or withholci its consent to any such sale, leurse, mortgage, assignment, 
tr¿ins1èr or ulerger. 

(Il) No sale, Iease, ur<lrtgage, assignment, tlansfer or merger lor which the City's consent 
by ordinance is recluirecl may occLlr until the successor, assignee or lessee has oo¡rpliecl with the 
recluirements ol'Section 4, iucluding, but not limited to, provicli¡g certificates oi'idsura'ce, 
uuless the City Council waives such compliance by orclinzrnce. Within ten (10) clerys after 
execution and delivery o1'any instrument so consentecl to by the City. Grantee shali lile with the 
City an executed counterparl or certihecì copy ther.eol. 

12,3 l-eases. Grantee shall not lease any portion of its System without the City's pr.ior consent 
¿rs cxpressed by orclinance. I-lowever, and notwilhstanding Sectiot¡12.1, Greurtee nray lease any
portion of its Systeur in the ordinary colrrse of its business without otherwise obtainiig rhe Cìity's 
conscnt by oldinance, so long as Grantee rem¿rins solely resporrsible f'or locating, servicing, 
repairing, r'elocarting or r:emoving such portion of its Systenr. A lessee of.any portion ol. 
Grantee's System shall no1 obtain any rights under this Irranchise. 

l2.4 Sales. 

(A) Notwitl'rstanding Section l2,l, Grantee ll.ì¿t)/ sell portions ol its S),stem iu tlle 
o|diuary coltrse oi'its business, withoLrt otherwise obtainiug the City's consent b),ol.clinance, so 
long as (irantee com¡rlies with the I'ollowing conditions: 

(i) l"he sale is to the holcler of a current existing" r,alicl lll'anchise, license, per¡rit, or 
otlicr silrilar right grantecl by the City; 

(2) Within loltrteen (14) days ol'the sale being executeci ancl becoming lÌ¡al, Gr.a¡tee 
shall provic'le writtetr notice to the City, clescribing the portions of'the Syster.n solcl by the 
Grantec, iclentifying the purchaser of the Facilities, the location o1'the lracilities (ir.r accorcìa¡ce
with the requit'ements of Section 6,1(B)(2)) and provicling zur executecl counterpart or oertifred 
copy o1'the sales clocnrnents; 
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(3) Grantee remains solely lesponsible fbl locating, servicing, rep:iiring, relocati¡g or 
renroving its remaining System; ancl, 

(4) Within fourteen (14) days of'the sale being executecl ancJ becorning fìnzil. the
 
pttrcltaser of'such F-acilities shall fìle written notice to the City that it has ¿rssu'recl sole
 
responsibility for locating, serviciug, repairing, relocating or removir.rg the purchasecl lracilities 
Itnclet'the purchaser's current, existiug valid fi'¿rnchise, license, permit or otirer si¡ri1ar riglit
granted by the City. 'fhe purchaser shall not obtain any of'the Grantee's rights r-l'cJer this 
I]ranchise. 

Section 13. FRANCIItSti VIOLA'I'IONS AND IìEMEDIËS. 

I 3.1 Rqmedies l'or F-ranchise Violations. 

(A) In acldition to any other righls set out elsewhere in this lrranchise, the City reserves
 
the right at its cliscretion to apply any ol the 1'ollowing remeclies, alone or in cornbination. i' the
 
event Cirantee violates any material provision of this Franchise, ir-rcl¡c1i¡g but ¡ot li¡ritecl to
 
compensation and lnaintenance of insurance or perl'ormance boncls.
 

(1) Impose liquidated da'rages as p'ovicred in Section r3.r(c); 

(2) Ilecover specif'tc clamages Irom ali or any irart ol'the security proviclecl pursuant
 
to this Franchise, inclucling without limitation any performarrce boncl, letter oicreclit orlother
 
security, provided, however, the assessment sh¿rll be lbr such amoLrnt as the City r.easo¡a6ly
 
cletermines is necessary to remecly the violation; 

(3) Conrnence litigation seeking recovery of monetary clamages or.specilìc
pellblnrance of this Frarnchise, as such remecly mery be available; 

(4) Suspend tlie Grantee's Franchise riglrts relateci to the violatiou, until the Glantee 
corrects ol otherwise remedies the violation; 

(5) Reduce the cluration of'the term of'this l:'ranchise on such basis as is re¿rsonable
provided that in no event shall the anount of the term remairri¡g after.the recJuction be less 
than three (3) years; or 

(6) Revoke this Fr¿urchise. 

(B) (1) Grantee shall not be relieved ol'its obligations to corlply ¡rromptly with this 
lìranchisc b)'reason ol'any fàilure of the City to enl]orce prompt compliance. 'iné City's lÌlil'r.e 
to enfbrce shall not coustitute a waiver oÍ any telnr, conclition, or obligation inposeci ¡po' the 
Grantee ltnder tlris Franchise; nor a waiver of'rigl-rts by the City or acquiescence i¡ Grantee's 
conduct. A specific waiver of a particular term, oonclition, or obligation imposecl n¡ro¡ (ìrautee 
uncJer this lrranchiseshall not be a waiver o1'any other or subsecluent or lìrtuie breach of the salne 

Lr-rcicl finergy -[ìranchise 
Pagellol'17 

http:removir.rg


åffi 5 # 5 å 

orofranyotlrerterm,conditiolrorobligation,'I'heactsoromissionsol'affìli¿rtesare¡otbeyo'cl
 
the Grantee's control, ancl the knowleclge of alTiliates shall be irnputecl to (ìrantee,
 

(2) Subject to applicable larv, the remedies proviclecl lbl in this Franchise are
 
cutlulative ancl not exclusive; the exercise of one lernecly shall not prevent the exercise of'
 
another rernedy, or the exercise ofìany available rights of the City at law or equity. 

(C) l-iquiclated Damages, 

(1) The City arrd Grantee recognize that delays, experìse and unic¡re clilf culties 
niay be involvec'l in establisiring actuaì losses suffered by the City ancl the public ¿rs a result of.the
(jrantee's violation of material provisions of this þ-ranchise, ln circumstun..r rvhere proof'of' 
specifìc, actual damages woulcl not be Ièasible, , the City and Grantee agree th¿rt 6rantee s¡ali 
pay liquicìated clarlages in the following amounts to tl-re City l'or violating material pr.ovisio's of. 
this lìl'¿urohise. -fhe parties agree that such amounts are a reasonable estimate by thè parties of, 
the actttal clattrage (inolucling increasec'l costs of'aclmirristratio¡ and other damages cliflìcLrlt to 
measttre) the City ancl the pLrblic wot-lld sulfer in the er¡ent oi'Gl'antee's breach of sr-rcll pr.ovisiorrs 
of this lìranchise. 

(2) Subject to Grantee's right to notice ancl the opportunity to cnre as proviclecl i¡
Section 13.2, if the City determines that Grantee has violatecl any material provisio¡ of this 
Franchise, the City may assess liquidatecl <lamages of $ 1 ,000, l.iquiclatecl ,lu,.r-rr,g., will be 
¿issessecl by the City on a per day or per violation b¿rsis ol othel re¿rsonable nleasllre basecl on the 
n.ragnitude and cluration of the breach. 

(3) The liquidated datnage amounts are stated in 2011 clollars anc-l shall be acl.jgsrecl 
each year lbr any iucrease in the arnount ol'cirange in the Consumer Price Inclex 1br r-rrbz¡t age 
earners and clerical workers for the Portl¿rnd, Oregon nretropolitan region for tlie prior year, 
unad.iusted f'or seasonal variations, as determinecl by the Bureau of l,abor Statistics ol.the 
Department of'Labor and as pr-rblislied in such Bureat¡ of Labor Statistics'Detailecl Iìeport (Cpf), '['he ad.justment will be calculated by multiplying the base licluiclatecl clar¡ages a¡rou¡t by the 
ratio of'1) the average CPI fol January through June oi'the curre¡t Year, to 2) the average Cpl
1'orJanuary thlor"rgh .lune of 1he prior Year, 

(4) The assesstnent ancl recovely of liquiclatecl clanages will rrot corrstitule a waivcr. 
by the City ol'any other right or remecly it rlay have uncler tl-re l.-ranchise or applicable lar,v. 
including its right to l'ecover lìom Grantee any aclciitional clamerges. losses, cgsis ancl expe'ses 
that are incurrecl by City by reason of tlie breach of'this lìranchise. 'I"¡e assess¡rent ancl r.ecovery
of liqLridatec'l damages 1'or a particular violation will sr-lbstitute lor the recovery o1'act¡al clamages
fol the ¡reriod o1'the assessment. 

(5) Iiach violation o1'any rnaterial provision o1'this lìranchise shall be consiclerecl 
separate violatioll for which separate liquidatecl clamages may be irnposecl. E¡umeration o1. 

¿r 

nlatet'i¿rl lrranchise provisions set lbrtl-r in Section 13.1 is not exhaustive alrcl slrall not be irivokccJ 
uncier any guideline fur contract inter"irretation to narrow the scope ol'other materiarl terms, 
violation o1'which wor-rlcl be ¿r matelial breach ol'this lìrarichise, Arry liquiclatecl damages lbr a 
specilìc 1ì'anchise violation may be inrposecl upon Greurtee. fhereafteL. if Gra¡tee lras not curecl 
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ol'colrlnlenced to cure the alleged bre¿rch to the satisfaction of'the City, the City ¡ray purs¡e auy
other remedies available nnder this Francrrise or applicable law. 

(6) The City may determine that the actual ancl potential clarrages are capable ol'beirrg

asoertaitlecl, tal<ing into accol-lnt the uatL¡re alld extent ol'the violatiorr, the aisociatecl costs
 
adlrrittistrative enf'olcelnerrt by stafl ancl the harm to the pLrLrlic, In those cirounrstances, t6e City
 
ttray seel< the recovery ol'the ascertainecl, determinable clamages arising fioln the violation.
 

(D) In cletermining which of the remeclies available uncler this lìranchise is appropriate,

the City nlay consider, among other"things: (1) the nature altcl extent o1'the violatio¡; iZ; *tt.tt.r.,
 
Gr¿rntee has hacl a hislory of similar violations; (3) tlre Pel'son burclellecJ by the violaticlp ancj the
 
cost of lerrleclying the violation; (4) the n¿rture o1'the remecly recprirecl in orcier.to prevent 1irrther
 
such violations; and (5) such other fäctors ¿rs the City may cleem appropriate.
 

(lì) 't-he City rnay shorten the term ol'this Irranchise or revoke this Irranchise in tl"re
 
r.ìl¿lllnel' clescribecl ill Sections 1 3, I (AX5) anci (6) upon the occurrellce ol'a¡y of'the lòllorvi'g
 
acts ol'events: 

( 1) Any f ailr-lre to contply with the requirements ol' section 4 of'this l.-ranchise, 
including but not limitecl to, any fàilure to provicle rrninterrupteci insurance or perf'ormance
 
troncls;
 

(2) Grantee is f'ound by a court of competent juriscliction to have practicecl any fì'ar-rc1
 
or deceit upon the City; or
 

(3) Cìrantee làils to obtain and maintain any permit reqr-rired by any fecleral or st¿rte

regulatory bociy in order to own and operate the System,
 

(F) In aclclition to its other rights ancl remedies as set 1òrth in tþis ¡ranoliise, the Cìity
shall have the right to revoke this Franchise afler the a¡rpointment of'a receiver or trustee to tal<e 
over ancl conduct the Grantee's business, or the initiation of receivership, reorganization,
insolvency or other similar ¿rction or proceeding, unless Grantee, its recèiver oì.trustee timcly 
ancl lìrlly perfiorm all obligatiotrs, until such tirne ¿rs this Fra¡chise is either re.jectecl or assuniòc-l 
by Grantee, its receiver or tl.ustee. 

12.2 Notice alld Olrportr-lnit), to Clure. 

(A) 'l'he City shall give Grantee thirty (30) clays prior written notice ol'its intent to 
exercise auy ol'its rights under Section 13.1, identifying the reasons lbr such ¿rotio¡. 

([]) If Grantee removes or otherwise cures to the s¿rtislàction o1'the Citv the ¿rsselteci
violation collstittlting tlre statecl reasorì within the thirty (30) clay notice per.iocl, o¡ il'cure is 

'o1reasottably possible within the thirly (30) day periocl and the Cirantee initiates goocì f'aitli cl.lorts
satisfÌrctory to the City within the tlrilty (30) clay periocl to cure the assertecl viõlation co¡stitr.rti'g
the stated re¿ìsoll and the ellbrts continue in goocì faith, the City sirall not exercise its r.iglits Lrnciei 
Section 13,1. 
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(C) Il'Grantee fàils to remove or otherwise cure the assertecl violation constituting the 
statec'l reasoll rvithin the thirty (30) day notice period, or iI'the Grantee cJoes not unclertake ancl 
continlte eI'lorts satislàctory to the City to remecly the stated reasoll, then the City nray exercise 
any or all of lhe remedies available under Section 13.1 or such other rights as the City may 
possess. 

13.3 Removal oi'Facilities. If'the City has revoked this lìranchise ¿rs 1l¡oviclecì i¡ Sectio¡ 13.1,
 
or il'this lìranchise has expired without being renewecl or exlencled, or in the event of't¡e City's

larviil pttrchase, lease-purcl.rase, conciemnation, acquisition, taking over or ¡oic'ii¡g of pla¡t á'c1
 
equiptlent. all ol'Gralttee's rights uncler this lìranchise shall ilnrnecliately cease ancl be clivestecl.
'l'lte|eafter, the Grantee shall at its own experlse remove its Facilities fi'om the Streets ancl restore
 
the Streets to the stanclards provic'led in applicable legr-rlations of tþe City, exoept as otherwise: 

(A) provided ir-r this Section; 

(lì) provided by orc'linance; or, 

(C) in the event of' a sale of the F acilities or Systerr to anothel palty wlro has or obt¿rins a
 
f l'¿rlchise.
 

Ill the et¡ent of'a failure by the Grantee to propelly perfbrm suclr work, then the City may
perÍot'm the r'vorl< and colleot the cost thereof fì'om the (ìr¿rntee, J'he cost thereof'shall be a lien 
upon the system ol'the Grantee and a set-off against ally slìl-rls owecl Grantee by City. 

Section 14. IìENIIGO'fIA'|ION. hi the event that any provision of'tliis Franchise becones 
invalid or turenforceable aucl the City Council or the Grantee expressly fincls that suc6 proyisio' 
constitutecJ a consicieratiou material to entering into this Franchise, the City ancl the Grà¡tee rnay 
t.nutually agree to renegotiate the terms of this F-ranchise, T'he party seeking repegotiatio¡ shall 
serve ol1 the other party written notice of an offer to renegotiate. In the event the other party 
accepts the of'ler to renegotiate, the parties shall have 90 clays to concluct ancl complete the 
renegotiation. II'both parties agree to renegotiations uncler this Sectio¡, the parties shall proceecl 
in goocl faith and itt a manner that is reasonable uncler the circumst¿urces. 

Sectopm l5, IIXPIRATION. Upon the expiration o1'this fìranchise, the City shall have the 
right, at its election, to: (1) reneworextencl Grantee's Irranchise; (2) invite aclciitional ¡rroposals
ancl aw¿rrd the lrranchise to another Person; (3) allow the F-ranchiset6 expire withor-rt fl-lrther 
¿tction; or (4) tal<e sr"tch firther action as the City cleems appropriate. tjntil such tinre as the City 
exercises its rights under Section 15, the Grantee's rights ancl responsibilities rvithill thc C'ity 
slrall be controlled by the terms o1'this l.-rar-rchise, 

Section 16. MISCLILLANìiOUSPROVISIONS, 

I 6.1 Compliance.with Laws, 

(A) 13oth (irantee and the City shall cornply with all applicable Jècleral ancl state laws. 
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(Iì) Grantee shall corlrply with all applicable City orclinances, resollrtions, rules aucJ
 
regr,tlations adopteci ol established pursuant to the City's larviul authority.
 

16.2 Severabilit)r, I1'any Section, provision or clause ol this lìr¿rnchise is helcl by a court o1. 
competetrt.ir,rrisdiction to be invalid or unenforceable, or is pleemptecl by Iècleral or state laws or 
pLrblislied regr,rlations, the remaincler ol this ì:-ranchise shall not be afl'ectecl, unless the City 
Council cletermines such section, provision, or clause was material to the City's agreement to 
issue a Franchise to the Gr¿rntee. All ¡lrovisions concerrring inclemnity shall survive the 
tertrrinatiolr of this Fralrchise for any cause. ìlxpilation or termination of this Franc¡ise shall ¡ot 
extitrgr:ish, pre.jr"rdice or linrit either party's right to enf'olce this lìrancl'rise with respect to any 
ciefàult or delèct iu performance thal has not been correctecl. 

16,3 "ttegLttatlon and X . 'I.he City Courrcil shall be vestecl with the 
power ancl attthority to reasonably regulate the exercise of'the privileges pernittecl by this 
lìr¿inchise in the publio interest. Grantee shall not be relieved of its obligations to com¡:ly with 
atly ol'the provisious of'this Franchise by reason ol'any làilure oJ'the City to enl'orce prompt 
courpliance, nor does the City w¿rive or lin-rit any ol'its rights unc'ler this Franchise by reason ol' 
suoh làilure or neglect, Services firnislied by Grantee uncler this Franchise sh¿ill be renclerecl 
nsing the best practicable commercial rnethods ancl practices, insuri¡g the least clanger to lilè ancl 
property compatible with goocl engineering practice, 

16.4 lìorce Majeure. 

(A) Forpurposes of'this Section 16.4, the term "lìorce Majeure" shall mean acts o1'Gocl, 
larrcislicJes, earthcluakes, lightning, fìres, hurricanes, volc¿uric activity, sto¡¡s, f'loocls, w¿ishouts, 
c1t'oughts, civil distr-rrbances, acts or terrorism or of'the public erìemy, partial or entire firilure of' 
r"rtiiities, strikes, explosions, lockouts or other industrial clisturbances, ir-rsulrections, puþlic riots, 
or other similar events which are not reasonably within the control ol'the parties hereto. 

(Il) If'the Grantee is wholly ol partially r-urable to carry out its obligations uncJer this 
lrìl'¿rnchise as a result o1'lìorce Majeure, the Grantee shall give the City prompl notice oJ'such 
Force N4ajeure, describing the same in reasonable detail, ¿urd Grantee's obligations under this 
I:ìranchise. other than fbr the paylrent of monies cÌue, shall not be cieemecl in violation or clelàult 
Ibl'the cltlration o{'the lìorce Ma.ieure, Grantee agrees to use its best elTorts to remecly as soon ¿ìs 

possible, ttnclerthe circuurstanoes, Grantee's inability, by reason cll'Force Majeure, to carry out 
its responsibility and cluties under this lìranchise. 

16.5 Choice o1 lrorr-rm. Any litigation between the City ancl the Grantee arising uncler or 
regarding this lìr¿urchise shall occur, if in the state courts, in the Multnomah County Cor¡r.t 
having jurisdictior-r theleof, and il'in the f'ecleral couLts, in the United States District Court fòr the 
District o1'Oregon. 

16'6 Choioe o1'l,aw. 'l'his ooutr¿rct shall be governecl by anci coustruecl in accolclancc with the 
larvs of'the State o1'Oregon, even if'Oregon's choice of'law rr-rles woulcl othel'wise requir.e 
applicatiou ol'the laws of a dif'ferent state. 
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16'7 Notice. Any notice provicled lbr uncler this Francllise shall be sul'lÌcienr iflin wr"iting anci
(l) delivered personally to the following addressee or clepositecl in the ljnitecl States nrail, 
postage prepaid, certilìecl rnail, return receipt recluested, (2) sent by overnight or contmercial air 
cottt'ier (such as lrecleral Express), oL (3) sent by electronic r-nail addressecl as f'ollows, clr.to sL¡c¡ 
othel acjdress as the receivirrg party hereaf'ter shall s¡recil'y irr wr.iting: 

(A) If'to the City: Office for Cornmunity Technology/Revenue llure¿iu 
City ol' Portlancl, Oregon 
I 11 SW Columbia, Suite 600 
Portland, Oregon 97201 
FAX (503) 823-s370 
lrmai I : çfllanohi sei ní¡ (ø)por. 

With a copy to: 	City Atton-rey's OIJioe
 
City of'Portland
 
Roonr 430, City Flall
 
1221 SW 4th Avenue
 
Portland, Oregon 97204
 
FAX (s03) 823-3089
 

(13) Il'to the Grantee: Gregg Scurlel Presiclcnt antl Cl[:io
 
Lucicl Iincfs¡,, l¡c.
 
l()fJ NW 9th Avenrre, Suite 201
 
Portlaucl. Oll 97209
 
I]AX (501) 341 -0004
 

(C) Any sllch notice, contmuuic¿ttion or de livery shall be cieenred effective ancl cjeliverecl 
tlpon tl-re earliest to occur of actual delivery, three (3) bnsipess da1,s ¿11.'' clepositing 
in the lJnited States mail as afbresaicl, one (1) business clary afler shipnrent by 
commerci¿tl air courier as al'oresaid or the same day as electronic m¿ril transinission 
(or the lirst busilless day thereafter if sent by electronic mail on ¿r Saturclzry, Sunclay or

legal holiclay) but, in the case of electronic mail, only if followecl by transrnittal by 
natioual overnight courier or hand fòr clelivery on the next Business Day, 

16.8. Public Recorcls. All inl''ormation ancl records submitted to the City are subject tcr 
clisclosure unclerlhe Oregon Public Records l-aw, OIìS 1L)2.410 to 192.505. If'Grantee 
reasonably believes thatt any infbrlnation or recorcls it submits to the City nay be exen.rpt fì.om 
c'lisclostlre under the Oregon Public Recorcls l-aw, Grantee urust iclentily such infbl'¡ratio¡ wit¡
particr-rlarity and include the following statenrent: 

"'lhis data is exempt from clisoloslre unclel the Oregon PLrblic Iìecorcls l-aw pnr.suant to 
ORS 192, erucl is not to be clisclosed except in accordance with the Oregcln Pr-lblic RecorcJs 
I-aw, OIìS 192.410 through 792.505." 

I1'Grantee làils to iclentify with partic,riarity the portions o1'such inlbnrration that Gl.antce 
believes are exem¡rt Iì'om cf isclosure, eìnd the basis fòr'its conclusion that the icientilìecl 
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information is exempt from disclosure, Grantee is deemed to waive any future claim regarding 
non-di sclosure of that information 

16.9, Franchise Amendment. The City has negotiated this Franchise in good faith, in reliance ' 

upon the information provided by the Grantee regarding the scope of its authority to offer 
services associated with its System. In the event that Grantee offers or receives authority to offer 
services outside the scope of this Franchise that utilize Grantee's Facilities in the Streets, Grantee 
shall immediately notify the City. Within ninety (90) days of receiving such notice, the City may 
elect, without limitation, to enter into negotiations with Grantee to revise or amend this 
Franchise, or to extend separate authority to Grantee for such services to reflect such changed 
circumstances, or may proceed with early termination of this Franchise. The parties will 
negotiate in good faith to reach mutual agreement on the lawful means to provide the necessary 
authority for Grantee to provide such services using Streets. 

16. 10. Written Acceptance. On or before the thirtieth day after this Ordinance becomes 
effective, Grantee shall flrle in the Offrce of the Auditor of the City of Portland a written 
acceptance of this ordinance, executed by the Grantee, meeting the approval of the City 
Attomey. Any failure on the part of Grantee to file such written acceptance within such time 
shall be deemed an abandonment and rejection of the rights and privileges conferred hereby and 
this ordinance shall thereupon be null and void. Such acceptance shall be unqualified and shall 
be construed to be an acceptance of all the terms, conditions and restrìctions contained in this 
ordinance. 

16.11 Other Authärity Superseded. . Upon effectiveness of this Franchise, any and all 
authority to operate previously granted to Grantee by the City shall be superseded by this 
Franchise. 

Passed Uy council, MAR 2'7 2013 
Mayor Charlie Hales 
Prepared by MHenry/JLilB V/alters 
Date: November 2I,2012 
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ORDINANCE NO. 

Title 
GrantafranchisetoLucidEnergy,lnc'forarenewalenergyp 
Bureau for a period of 20 years. (Ordinance) 

INTRODUCED BY 
Commissioner/Auditor: 

Charlie Hales 

Position 1/Util¡ties - Fritz 

Position ZWorks - Fish 

CAO: Jack D. Grahamj\Ç 
Bureau: Revenue *\ 0 
Bureau Head: Thomas W. Lannom 

Prepared by: MBH/JL 
Date Prepared: December 18,2012 
.Financial lmpact & Public
 

I nvolvement' Statement
 
Completed X Amends Audget f
 

Portland Policy Document 
lf "Yes" requires 0ity Policyparagraph stated 

Council Meetino Date 
January 23,2Í13 

Cit¡r¡Attorney Appror
reqLlilÊd-for contrâct. code.,r 

TrME CERTATN r 
Start time: 

Total amount of time needed: 
(for presentation, testimony and discuõÏi 

Pr r\ \<,c\ 

REGULAR tr 
Total amount of time needed: 
(for presentation, testimony and discuõîj 

CLERK USE: DATE FILED 

LaVonne Griffin-Valade
 
Auditor of the City of Portland
, 

ACTION TAKEN: 

JAN ¿ SJOIS REFERRED TO COMMISSIONER OF
 
FINANCE AND ADMIN¡STRAT¡ON
 

FEB 2 0 2013 pASSED T0 SECSND REA1¡¡¡¡G MAR 2 7 20l¡3 A $'¡.¡1Jt. 

FOUR-FIFTHS AGENDA	 COMMISSIONERS VOTED
 
AS FOLLOWS:
 

YEAS NAYS 

1. Fritz	 I rrit \ 

2. Fish	 2. Fish L 

3. Saltzman	 3. Saltzman 

4. Novick 4. Novick 

Hales Hales I 


