DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@norenlaw.com

February 12, 2014
HAND DELIVERED

Council Clerk Karla Moore-Love
1221 SW Fourth Avenue, Room 130
Portland, OR 97204

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
De Novo Hearing February 12, 2014

Dear Ms. Moore-Love:

Enclosed for distribution to the council and inclusion in the record are seven bound
copies of “Materials in Support of the Appeal.” Most of the material was submitted to
you electronically yesterday (my letter with attachments totaling 32 pages) or this
morning (letter from Housing Land Advocates board member Ellen Johnson). In
addition there are copies of written testimony by two union members, Adela Maza and
Gricelda Tellez, who are expected to testify orally this afternoon.

Please distribute the bound packet to the mayor and commissioners so they will have hard
copies available for the hearing.

Thank you for your assistance and courtesies.

Very truly yours,/

“David C. Noren

Enclosure



mailto:david@norcnlarv.corn




DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@unorenlaw.com

February 12,2014
HAND DELIVERED

Council Clerk Karla Moore-Love
1221 SW Fourth Avenue, Room 130
Portland, OR 97204

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
De Novo Hearing February 12, 2014

Dear Ms. Moore-Love:

Inclosed for distribution to the council and inclusion in the record are seven bound
copes of “Materials in Support of the Appeal.” Meost of the material was submitted to
you clectronically yesterday (my letter with attachments totaling 32 pages) or this
morning (letter from Housing Land Advocates board member Ellen Johnson). In
addition there are copies of written testimony by two union members, Adela Maza and
Gricelda Tellez, who are expected to testify orally this afternoon.

Please distribute the bound packet to the mayor and commissioners so they will have hard
copies available for the hearing.

Thank you for your assistance and courtesies.

Very ruty you

“" David C. Noren

Enclosure



February 11,2014

Portland City Council

c/o Council Clerk

1221 SW Fourth Avenue, Room 130
Portland, OR 97204

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
De Novo Hearing February 12,2014

Dear Mayor and Commissioners:

Housing Land Advocates (HLA), a non-profit organization, advocates for land use policy and
practices that support the development of affordable housing in sustainable communities. HLLA
supports the appeal in this case. The master plan proposal to transfer density, in the form of FAR
credits owned by the City, should not be approved unless the new development includes some
level of affordable housing in compliance with the policies adopted by the City for this area, the
Central City Plan and the 2011 Analysis of Impediments

The City’s use of its FAR credits for other city programs, such as the development of new parks.
may support laudable goals but results in a Jack of compliance with prior enacted policies that
support and require the development of affordable housing in the Central City District. Deusity
ransfers of city-owned property should be limited to the achievement of policy goals involving
housing and not treated as a fungible asset to be used in achieving any goal. In the absence of a
formal plan implementing the policies within the Central District, including those addressing
affordable housing, the City Council should review all developments for compliance with those
policies,

STANDING

HLA has standing to participate in this hearing because it may be adversely affected or aggrieved
by the city’s decision. HLA is a 501(c) (3) organization comprised of land use planners,
attorneys, housing advocates and practitioners that advocates for land use policies and practices
that ensure an adequate supply of safe, decent and affordable housing for all Oregonians.
Because the city has both a regulatory role in deciding whether to approve the master plan and a
proprictary role as owner of the development rights that would be transferred, this case presents a
rarc opportunity for the City of Portland to take affirmative action to increase the supply of
affordable housing in the downtown core. The city’s failure to capitalize on this opportunity
would adversely affect HLA’s efforts to provide more affordable housing,.

NEED FOR AFFORDABLE HOUSING

The Portland downtown core is especially underserved by affordable housing. Both residential
sale prices and rents arc higher than in the city at large. This forces lower wage workers who




work downtown to live farther from work.
ransportation costs, are segregaled into areas of lower opportunity and do not experience the
benefit of public investment in an equitable manner. The lack of affordable housing has a
disproportionate impact on racial minoritics and the disabled. (2011 Analysis of Impediments p.
144-148)

THE RATIONALE FOR AFFORDABLE HOUSING IN THIS CASE

The transfer of floor-area ratio (FAR) across a right of way in the Downtown district is only
allowed as part of an approved master plan. This application is therefore subject to the approval
standards for master plans in 33.510.255.L, which require the applicant to show that “the
proposed plan is consistent with the policy objectives of the Central City Plan.” Those Plan
policies include Housing Policy 3.C, “Encourage the development of housing in a wide range of
types and prices and reni levels.”

When it approved the application, the Design Commission adopted a finding that this housing
policy was “aspirational,” stating that “these aspirational statements using wording such as
‘encourage’. “promote’ and ‘foster” are not meant for each and every development project and
every City regulation to fully meet.” Notwithstanding the Design Commission’s finding, cven if
the policies are “aspirational”, the policies clearly define the City’s goal for the district-—a wide
range of types and prices and rent levels. As such, all developers are on notice of this goal. The
legal issue appears to be whether and when the City may require a developer to include
affordable housing in project.

The applicant has sought and apparently received a significant public benefit from the City, a
density transfer. The granting of the density transfer, a benefit that is solely within the City’s
control, is rationally related to promoting the housing policies within this district. In the absence
of any specific administrative rule governing the use density transfers, the City is required to use
them to achieve the housing policies it has adopted for the district. It is required to do so because
the use of the City’s property and asscts should only be used to achieve a public goal or benefit.
Use of the density transfer for any use other than housing actually defeats the Housing Policies
and would therefore be contrary to the public benefit or goal identified in the Central City Plan.

THE IMPACT OF NOT REQUIRING AFFORDABLE HOUSING

The city is the recipient of millions of dollars annually in federal block grants and other funds
that require compliance with the federal Fair Housing Act. As a recipient, the city must certify
that it is working to affirmatively further [fair housing, promote integration and reduce
segregation, not just in its public housing programs but in all its programs that affect housing,
including planning and zoning.

The lack of an equitable distribution of affordable housing in Portland is acknowledged as an
impediment to fair housing. (2011 Analysis of Impediments p. 144-148) The City is legally




g
obligated to act, when it can act. to affirmatively further fair housing. In this specific instance,
the granting of a density transfer for a residential development, in an arca of the City that lacks
affordable housing, presents an opportunity to address proactively an impediment to fair housing.
In the absence ol any significant barrier to doing so, the City must require some level of
affordable housing in the applicant’s project or risk violating its obligation to affirmatively
further fair housing.

The City lacks a comprehensive policy that would guide its staff in the use of density transfers to
promote actions that would comply with its obligation to affirmatively further fair housing. HILLA
recommends the City adopt such a policy for use in the future.

CONCLUSION
This application should be denied because it is not consistent with the City’s policies addressing
affordable housing. In the alternative, any approval should require an affordable housing

component.
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Portland City Council
1221 SW 4" Avenue, Room 130
Portland, OR 97204

RE: Park Avenue West Tower, LU #13-214772 DZ/MS/AD
Council Hearing, February 12, 2014

Buenas tardes miembros del Consejo de la ciudad de Portland y el alcalde, mi nombre es
Griselda Téllez . Yo trabajo como janitor en un edificio de oficinas en el Centro de Portland.
Trabajo para la compafifa Township United. Yo vivo en Beaverton y tengo gue manejar
todas las tardes al centra de portland para limpiar las oficinas igual mis compafieros de
trabajo. Tengo dos hijos, de 16 y 17. He vivido en Oregon durante 13 afios y me mude a
Oregon para en busaca de mejor trabajo y sueldo y su familia vivia aqui.

Soy miembra de SEIU Local 49 . Mis compafieros de trabajo y yo estamos aqui hoy porgue
creemos en buenos empleos y viviendas accesible para todos los trabajadores. Creemos
gue este edificio no se puede construir sin vivienda accesible para que los trabajadores con
salarios mas bajos que trabajan en el centro de Portland puedan vivir cerca de su trabajo.

Muchos de mis compafieros de trabajo asistieron a la reunién de la Comision de Disefio de
Portland el 21 de noviembre. Solicité tiempo libre de mi segundo trabajo como
irabajadora de limpieza en un hotel, y me dirigi al centro para asistir a la reunion. Nuestro
entendimiento era que la reunién seria donde pudiéramos entender por gué la Ciudad de
Portland permitirfa un edificio de este tamafio que se construird sin vivienda accesible.
También queriamos apoyar a nuestro sindicato que estaba hablando acerca de nuestras
preocupaciones. Al asistir a la reunién esperabamos poder enviar un mensaje a los
comisicnados que nos importa este tema y para que nuestras voces fueran escuchadas.

Cuando legamos a la reunién a las 1:30 nos dijeron que el proyecto que estabamos alll
para hablar no se iba tratar hasta de dentro de 2 horas. Nos enteramos de que no
hablaran sobre el proyecto hasta casi las 8pm de la noche, 6 horas mds tarde. Nosotros no
pudimos guedarnos en la reunién de ese dfa ya que tenfamos que volver a nuestras
familias e ir a trabajar esa noche,

El proceso con la comision de disefio limita injustamente Ja capacidad de los trabajadores
para participar. Si no fuera por el trabajo con mi sindicato en esto yo ne tengo niidea de
coémo i voz, v la voz de otros trabajadores con salarios bajos, fueran escuchadas. Sila
Ciudad va a aprobar proyectos que afectan las opciones de vivienda para los trabajadores
de bajos salarios en Portland, entonces el proceso para aprobar esos proyectos se deben
de establecer de una manera que los afectados, especialmente aquelios gue puedan verse
afectados negativamente por la falta de vivienda accesible cerca de donde trabajamos, y
puedan participar. Le pedimos que se incluya la vivienda accesible en este proyecto.
Gracias

Gricelda Tellez
2020 SW 196th Ave.
Beaverton, Oregon 97006
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Portland City Council
1221 SW 4" Avenue, Room 130
Portland, OR 97204

RE: Park Avenue West Tower, LU #13-214772 DZ/MS/AD
Council Hearing, February 12, 2014

Buenas tardes Consejo de la Ciudad de Portland vy alcalde Charlie Hales. Me llamo Adela
Maza. Soy miembra de SEIU Local 49. Yo soy una inmigrante de Guatemala, Hace mds de 30
afios que me mudé a Portland en busca de una vida mejor.

Yo trabajo dos trabajos en el Centro de Portland. En la mafiana, trabajo en un hotel en el
centro, ayudo con el desayuno. En la noche, soy janitor de ABM, limpiando edificios.

Vivo en Gresham. Vivia en la 15 y Hawthorne, pero aun que trabajaba dos trabajos, no
podia pagar la renta para seguir viviendo allf. Me mudé a Gresham porque es un lugar mas
barato. Yo sé que la mayorfa de mis compafieros de trabajo en el hotel y de janitors
tampoco pueden vivir en el centro de Portland — ellos tienen que vivir afuera, viajando
desde lugares como Gresham, Hillsboro, v Aloha.

Yo gano para mi misma, mi hija y mis nietos. Basado en mi sueldo, tengo que tomar
decisiones dificiles pagando la renta, comida y comprando materiales de escuela para mis
nietos.

Trabajando de noche en el centro significa que yo salgo a las 2 am. Y para esa hora no hay
transportacion. Vivo afuera de la ciudad, si no me lleva un compafiero de trabajo, tengo
que esperar hasta las 4 de la mafiana para tomar el primer tren que sale. Tengo que
esperar en lugares como Subway porque no hay otros lugares que estan abiertos. Cada
noche hay trabajadores como yo que salen del trabajo y no hay transporte. Yo veo a ellos
sufriendo en el frio.

En algunas acasiones he estado en situaciones aterradoras mientras espero el comienzo
del servicio de autobuses. Si la gente trabajadora como yo pudiera vivir en el centro,
tendrfa un impacto enorme para nosotros y nuestras familias.

Necesitamos una ciudad justa y equitativa para todos — no solamente los afortunados.
Buscamos apoyo del Consejo de ta Ciudad para ayudarnos a construir una Ciudad donde Ia
gente tenga acceso a trabajos buenos, seguro médico y vivienda accesible.

La gente trabajadora y trabajadores de sueldos bajos merecen vivir cerca donde
trabajamos. El Centro de Portland no debe ser solamente para los ricos. Yo pido en nombre
de las familias trabajadoras a través de Portland que la Ciudad de Portland asegura que
este edificio y otros similares tenga viviendas accesibles.

Adela Maza
4725 W Powell Bivd, #107
Gresham, OR 97030
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Portland City Council

c/o Council Clerk Karla Moore-Love
1221 SW Fourth Avenue, Room 130
Portland, OR 97204

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
De Novo Hearing February 12, 2014

Dear Mayor Hales and Commissioners:

[ represent SEIU Local 49. This case concerns a proposed master plan to transfer
density, in the form of Floor Area Ratio or FAR credits owned by the City of Portland,
from Park Block 5 to Park Block 4, to allow an additional four stories on a previously
approved 26-story building. We urge you to deny the application. For purposes of this
de novo appeal hearing we are emphasizing four reasons you should deny the application,
but we continue to assert all the reasons for denial set out in detail in our three letters to
the Design Commission, copies of which are attached.

I. The application is not consistent with the Central City Plan Policy 3.C to
“encourage the development of housing in a wide range of types and prices and rent
levels.”

The applicant, BDS staff, and the Design Commission have all taken the position that this
policy is merely “aspirational” and that this individual project does not need to provide a
“wide range of types and prices and rent levels.” Instead, they claim this policy is
intended to be a general guide for planning the downtown area as a whole. But their
position ignores two important facts about this case.

First, this application is for a master plan, which allows flexibility by overriding the
specific requirements of the development code, but only if the master plan is consistent
with the broader Central City Plan policies. To get the extraordinary benefit of the
master plan and FAR transfers, the applicant must show how the master plan is consistent
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with even the so-called aspirational elements of the Central City Plan. The application
makes clear that the 10 stories of housing will be “high end” and makes no effort to
provide for a range of prices and rents. If this were not a master plan project, high-end
might be enough. But with a master plan, the project should include the range of rents
and prices called for in the Central City Plan.

Second, and of critical importance, is the fact that the FAR credits to be transferred
belong to the city. Because the transfer proposed in the master plan uses city property to
achieve the additional height, the city is party to the transfer and has an obligation to see
that its property is used in a way that is consistent with Housing Policy 3.C. It can and
should do so by denying this application and negotiating with the applicant to require that
the project include a range of rents and prices as part of the consideration the city
receives for the FAR credits.

2. There is no evidence that the owner will transfer the FAR credits; without
the credits the proposed building is not allowed at this location.

The city’s ownership of the FAR credits was not addressed until the appellant raised it at
the Design Commission hearing on November 21. The only evidence on the issue is an
¢-mail, dated November 27, from Parks Director Abbaté that states that Portland Parks
and Recreation “has no objection to the proposed Central City Master Plan Amendment”
but makes clear that “the bonus FAR on Park Block 5 — 0.5 bonus FAR through the
‘water feature/public fountain bonus option’ and 2.5 bonus FAR through the ‘locker
room bonus’ is owned by Portland Parks and Recreation.” Mr. Abbaté does say that
“PP&R previously has expressed its willingness to discuss with the owner of Park Block
5 and/or Park Block 4 the possible transfer of its remaining FAR, and remains open to
that possibility.” But this is not evidence that the transfer will occur. There is no
evidence that the City Council has delegated its authority to dispose of real property
interests to the Director of PP&R. There is not any evidence that the City Council (which
does have the authority, within limits, to dispose of real property such as FAR credits)
has or will agree to the transfer, or under what circumstances it may do so.

The applicant has the burden of proving that the application meets the standards of the
development code, including the FAR limits that would restrict the building to the
approved 26 stories. Because there is no evidence that the FAR will be transferred, the
applicant has failed to meet that burden and the application should be denied.

3. Approving this application without requiring some element of affordable
housing may be inconsistent with the federal Fair Housing Act’s requirement to
remove impediments to fair housing, potentially exposing the city to liability
concerning its use of HUD funds.
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The city is the recipient of millions of dollars annually in federal block grants and other
funds that require compliance with the federal Fair Housing Act. As a recipient, the city
must certify that it is working to affirmatively further fair housing and reduce
segregation, not just in its public housing programs but in all its programs that affect
housing, including planning and zoning. While the city may reasonably say that it cannot
require affordable housing in every land use case that comes before it, can it fail to
require some element of affordable housing under the circumstances of this case and still
certify that it is working to remove impediments to fair housing?

This case presents an unusually strong basis for requiring affordable housing. The
downtown area has particular high rents and prices that have a disproportionate effect on
racial minorities, the disabled, and families with children. If the city fails to take this
opportunity, it may have difficulty later demonstrating its commitment to fair housing in
all its programs, as required by federal law.

While the Fair Housing Act’s requirements are not directly applicable as review criteria,
they do provide context for the city’s Central City Plan policies on housing, and should
be considered in deciding whether this application is consistent with those policies.

4. The City erred in processing this application before the Design Commission
rather than the city hearings officer.

33.720.020.B assigns “all land use reviews subject to a Type III proceeding” to the
hearings officer, with limited exceptions that do not apply in this case. One exception
provides that the Design Commission may hear a Type I1I application for “reviews in the
Central City plan district for height and FAR bonuses and transfers.” 33.720.202.C.4.
However, transfers in excess of 3:1 FAR, or transfers of FAR across rights of way, are
allowed (if allowed at all in this subarca) only as part of a master plan. Nothing in the
code authorizes the Design Commission, rather than the Hearings Officer, to review Type
IIT Central City master plans. The Design Commission findings indicate that this is a
Type Il amendment to a master plan, but the application itself states that it is a Type III
Master Plan request.

Master plans should be reviewed by cither a hearings officer or a planning commission
that meets the requirements of state law. Having a specialist body of industry insiders
decide whether a proposal complies with the broad planning policies of the Central City
Plan is contrary to both the city code and state law.

The Design Commission’s failure to follow its own rules of procedure in the two cases
preceding this case at the November 21 hearing led to a delay of nearly seven hours
between the time for which the hearing was noticed and the time it occurred. SEIU’s
working members who attended the hearing were unable to wait while the Design
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Commission dithered for seven hours over just two other cases. A hearings officer would
have followed the rules and the hearing would have occurred in a timely manner.

CONCLUSION

This application should be denied because it is not consistent with the policy to
encourage housing in a wide range of types and prices and rent levels, and because there
is no evidence that the proposed transfer of the city’s FAR credits will occur. SEIU
Local 49 is prepared to work with the city attorney to develop appropriate findings in
support of denial. The finding interpreting the applicability of the housing policy in this
case should emphasize that the transferred property is city property, which requires the
city as well as the applicant to act consistently with the plan policies on housing. Such an
interpretation is legally sound and would be subject to great deference by any review
body, should the applicant decide to appeal a denial.

Very jﬂgguywyc}urj,

s

" David C. Noren

ATTACHMENTS:

1. November 21 Letter from SEIU Local 49
2. November 21 Letter from Noren

3. November 27 Letter from Noren

4. December 5 Letter from Noren

5. November 27 e-mail from Director Abbaté
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November 21, 2013

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West, Casetile LU 13-214772 DZ/MS/AD

Dear Chair and Commissioners:

SEIU Local 49 is a private sector union with close to 10,000 members.
Almost a quarter ot our members work providing important yet often overlooked
services cleaning and protecting downtown office buildings. The core mission of
SEIU Local 49 is to improve the lives of working people. Our focus on this mission
takes us beyond the four walls of a workplace and encompasses a drive to improve
the livability and sustainability of the communities in which our members live.

Livability for our members means access to good jobs, access to affordable
transportation, access to healthcare, and, most relevant to the issue at hand today,
access to affordable housing.

Janitors, security officers, and their allies are proud of the work they have
done to raise standardz for rhemselves and their families. Yet despite that hard wark
and hard-won industry improvements, the increased cost of living and Portland’s
ultra~-competitive housing market force many of our members to seek housing far
from their places of work. Ms. Maza’s story, of leaving the city center to be able to
put a roof over her head while continuing to perform her service job in the heart of
the city, is typical. Adela used to live in inner Southeast Portland, near 15th and
Hawthorne; she now lives past 175th and SE Powell. Workers are forced to travel
longer distances, often by bus and late at night, to get from home to work. This
disparity between affordable housing and job quality forces many of our members to

travel upwards of 1.5 hours on public transportation to reach their jobs. Adding
insult to injury, the price of bus fare has steadily increased.

The lack of affordable and accessible housing presents a hardship for our
membership and all service workers. A project of this size in our central core that
seeks the special benefit of density transfers should provide some lower cost
housing in return for that benefit. The city should capitalize on this opportunity to
require more affordable housing. Failure to do so adversely impacts our members,

SEIU has a long track record related to affordable and accessible housing for
all. For many years SEIU has partnered with various social and environmental

justice allies focused on making Portland sustainable and equitable. Access to

affordable housing is an important piece of that work.
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Our past cfforts have included participation in a diverse coalition of housing
and transportation advocates in the Legislature regarding the lifting of a ban on
inclusionary zoning that would enable the inclusion of more affordable housing in
public projects. Additionally, we have worked with the Community Alliance of
Tenants and the Portland Housing Alliance. As part of our broader effort to promote
a truly sustainable and equitable Portland, we have been actively involved with the
Coalition for a Livable Future and OPAL.

As an organization we are committed to ensuring that Portland is a city that
works for everyone. We want to see an inclusive city where all workers can live
close to where they work. The working class cannot be segregated out of the
sustainable attributes of our city. The city’s failure to require elements of affordable
housing in this project will therefore adversely affect or aggrieve the members of
SEIU Local 49 and Ms. Maza

Sincerely,

Maggie Long

Director of Property Services

Service Employees International Union, Local 49
(5C3) 236-4942 x 256

maggicl@seiud9.org
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Portland Design Commission

Portland Burcau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West  Casefile LU 13-214772 DZ/MS/AD
siear Chatrmad Commigsioners:

represent SEIU Local 49 and Adelaida Maza.  This project presents an important
opportunity to mcrease affordable housing in downtown Portland, but the application is
being rushed through without participation by the appropriate decision makers and
§

without adequately addressing affordable housing policies. The master plan should not
be approved unless it includes some affordable housing,

STANDING

SEMU 49 and Adelaida Maza have standing to participate i this hearing because they
may be adversely affected or agerieved by the city’s decision. Ag deseribed below, the

decision 1o allow transfer of floor-area vatio (FAR) across a tight of way i the
Downtown district 5 allowed, 1f at all, only as part of an approved waster plan. The
decision s Hu‘rv“(‘,"u subject 1o the approval criteria for central city master plans in
33.510.255.E, which require the applicant to show that “the proposed plan is consistent
with the pol cy objectives of the Central Ciity Plan.” Those policies melude Housing
Policy 3.C, “Lncourage the development of /m//\//zw in o wide range of ivpes and prices

and rent /< u./\s. ©The application narrative makes clear that the proposed residential use
will be for “high end” units, not for a wide range of rent levels. The union’s membership,
folks like Ms. Maza, inct casuwi} must relocate a distance from the city center in order to
(ind aftfordable housing, vet the service jobs they perform---as janitors, sccurity guards
and similar lower-wage workers - are often located 1 the central ¢ity, forcing them to
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et from home to work. The
therefore adversely affect or

travel longer distances, often by bus and late at night.
city’s failure to require clements of affordable housl 18 W 11
aggrieve the members of SEIU Local 49 and Ms. Maza.

|

We are including in the record a video disk about Ms. Maza, a union member who works
downtown, lives in east county where housing is more affordable, and struggles with
public transportation to get to and from her work. Tolks like Ms. Maza deserve more
opportunities for housing near their jobs.

PROCEDURAL HISTORY

This project was first reviewed and approved in 2007 as a central city master plan under
33.510.255, with related design review under Chapter 33.825 (Casefile LU 07-140633
MS DZM AD).  That matter was processed as a Type Il review by the Design
Commission and went to the City Council on appeal. The project as approved included
transfer of 11.7:1 FAR from Park Block 5 to Park Block 4, nearly doubling the FAR for
the project site. It also included ten floors of residential use with 84 condominium units.
Blocks 4 and § were at that time owned by closely related entities, TMT and the Marilyn
Moyer Charitable Trust. Block 5 had been acquired for seven million dollars in 2006 but
was subject to a deed restriction requiring surface development be himited to use as park,

with nossible one-story structures on 30% of the arca. The transfor of 11,7 FAR
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have used the surface of Block 5 for development anyway.
In 2008, Portland Park Block 5 was deeded to the City of Portland.

In 2009 the applicant requested a change to the Master Plzm to reduce the pmjcot to 26
stoties, eliminate the l‘C%itlt‘lllizll use, and transter some of the F \R () 6:1) back to Park
Block 5. That central city master plan (Casetile LU 09-136017 MS D7), with only 9.1
FAR transterred from Block 5 to Block 4, was approved by a "! vpe I review by the
Desien Commission; it was not appealed to the City Counctl, and remains the approved
masicr plan for the \sm,.

ain, back from Block 5 to

The apphicant is now, n 2013, seeking to transtor FAR
Block 4 to incrcase the height to 30 floors, and to again e
of rental units. Initially, the z\p;‘li cant did not apply for a master plan review. s
application, submitted on July 19, 2013, was only for design review. The application was
submitted and the matter was promptly processed as a

Hide Tiousing, now 15 fonrs

deemed complete on the day it was
Type 11 Design Review.  SEHU Jomi 49 submitted written comments requesting thai
affordable housing be addressed as part of the decision. The ap;')li(.‘,zn,ion was approved
withoul any review of master plan standards, SEIU Local 49 and Adelaida Maza timely
filed wn appeal, identifying incorrect processing ot the application as one ground for
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appeal. The maltter was promptly scheduled for an appeal hearing before this Design
Commission, but the applicant withdrew the application the day before the hearing. |
On the same day, October 9, the applicant submitted the application m this case, seeking
a Type T proceeding for both dmlgn review and a central city master plan. The signed
apphication form does not identify Park Block 5 as being part of the application, and
neither the application form nor the narrative identifies the City of Portland as the owner
of Block 5; mslead the narrative states that Block 5 1s owned by the Marilyn Mover
Memortal Trust. There 1s no indication thc file that the applicant obtained the consent
of the owner of Blocl 5 to apply for this master plan The application was deemed
complete on October 14, but on October 22 the apphmm submitted a revised application
form, still not identifying Block 5 as part of the application and not identifying any
owners; this form added a Type Il adjustment request. The notice of hearing was sent on
November [. A revised narrative was submitted on November 8 addressing the
adjustment criteria.

PROCEDURAL ERRORS

1. Type I review of Central City master plans must be by a hearing before the
Hearings Officer, not before the Design Connnission.

D3 T700C0.0 wesigns Gl L dse povicws sunjoct [oow Dype HE procecding T ow e
Hearings Officer, with himited exceptions that do not apply mn this case. One u\u,ptm

provides that the Design Commission may hear a Type HI application for “reviews in the
Central City plan district for height and FAR bonuses and transfers.” 33.720.202.C .4,
However, transfers in excess of 3:1 FAR, or transfers of FAR across rights of way, are
allowed (if allowed at all in this subarca) only as part of a master plan. Nothing in the
code authorizes the Design Conmmission, rather than the Hearings Officer, to review Type
I Central City master plans. The proper procedure for huamng both a ly;,m I design

review by the Design Commission and a Type [ master plan by the H carings Officer is a
Yjoint hearing before the applicable review bodies™ as sel forth in 33.720.020.G.3. The
carlier master plan approvals in 2007 and 2009 were approved by the Dmiw

{

Commission rather than the Hearings Ofticer, but this master plan must now g
l“ proper procedure, before the Hearings Ofhicer rather i,hz‘m be reviewed by th

0 plans i the Hirst ploce,

ommission, which ]u d no authority to approve s

““‘ application review procedure l>« g used i this case violates !_Iw city code, an ! this

Desien Commission lacks authority to approve this application

ORS 227175 governs mm citics may process applications for permits and zone changes.
ORS 227.175(3) provides: “Licept as provided in subsection (10) of this section, the
/zc arings officer shall hold at least one public hearing on the application.”  ORS
: I5()()(A) provides generally that “the fhicarings officer or suclh other person as
o voverning body designates may approve or deny an application for « permit vwithout

.
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« hearing if the hearings officer or other designated person” provides notice and an
opportunity to appeal; this exception to the requirement for a hearing before a hearings
officer is commonly referred to as a Type I procedure. The statute does not provide that
an “other person authorized by the governing body” may conduct the hearing on a permit.
Therefore the application review procedure for this matter established by the city violates
state law, and this Design Commission lacks authority to approve this application.

The procedural error of reviewing the master plan application by a hearing before the
Design Comumission prejudices the parties™ substantial rights. ORS 227 175(10)(aj(1>)
provides that an appeal from a decision, other than a decision by a hearings officer after a
hearing, “shall be to a hearings officer, the planning commission or the governing body.”
ORS 227.030(4) provides that “no more than two members [of a city planning
commission]| shall be engaged in the same kind of occupation, business, trade

profession.” Three members of this Design Commission are architects, two are landscape
architects, and one 1s an urban designer.  Arguably all six are cngaged i the same kind
of occupation, business, trade or profession,” but certainly at least three are in the same
profession.  This Design Commission does not meet- the requirements for a planning

commission under state law, and 1s thercefore not authorized to conduct hearings on
appeals of Type 11 decisions, as a planning commission would be.  Its lack of experience
and familiarity with the broader  planning issues addressed by the Planning and
Sustainability Commission Gvhich does meer the state requirements for a planning

[2 AR RAER

CULTHNESSICH, wWilhh Wac \Aly code nmiaton on lll\/:ll LY ’“‘t’ Goverbatim copy o The s
s

requirement) prejudices the parties” substantial rights to a review body more familiar with
the comprehensive planning process, and in particular with the housing policies of the
Central City Plan, than this Design Commission composed ol design professionals
charged with reviewing design issues.

2. The signed apphlication form does not identify Block 5 as part of the application
and does not identify the owner of Block 5.

33.730.060.C' requires that the signed application form include an “accuraie legal
description, tax account nwmbers and location of the property and the ncame and
addresses of all property ovners,” Portland Park Bloek 5 1s not identified on the signed
mlum(m form, so 1t may not be considered as part of the application. and the
|

application must therefore be denied. f??"m‘l\" Ss now owned by the Tty of Fartland \

the City 1s not identified as the owne wy of the application or file materials, eludi
in the wm npmi The apphication narcative 1s apparently a hurried x\wn‘knw of ih«;,
007 and 2009 Zl]f)[,')likiél(l()Hb; ii states that Block 5 15 owned by the Marilyn Mover

(1" ritable ’I rust and zh;n, Block 4 i owned by Fox Tower LLC. In fact (as the signed
application form states) Block 4 1s owned by West Park Avenue LLC, Block 5, which is
not 1dentified at all on the signed two-page app llulum form, 15 owned by the City of
Portland, and there 1s no indication whether anyone at the City of Portland has agreed to
this proposed FAR transfer. The ity should cert: m[ have been identified i the
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application and the notice as the owner of one of the properties that 1s the subject of the
central city master plan.  Failure to so identify the owner prejudices the parties’
substantial right to engage the owner concerning the proposed use. Only by searching
property records were we able to determine that in fact the City of Portland, and not TM'T
or any related entity, owned Block 5; the application narrative is very misleading. The
applicant who signed the dpphmllon form, architect Robert Thompson, gave assurance in
the Responsibility Statement that the information on ownership was accurate and that he
had gained the permission of the property owners identified in the application. Because
the signed application farled 1o 1dentily Block 5 as part of the development site and failed
to identify the City of Portland as the owner of Block 5, and because the applicant
app(»ncmly did not confer with the owner of Block 5 or secure the owner’s permission to
submit the application, Block 5 may not be considered as part of this application, and the
requested FAR transfer from Block 5 must be dented.

The city should only be processing permit applications from owners, pursuant to ORS

227.175(1), not from “applicants” who are not owners; approving this application without
proof that the City has consented to the application is therefore a violation of state law.

3. The revisions to the application were made less than 10 days before the notice of
the request was mailed.

SO RGU reguices hat Al haig

KRS :
must be mld at least 10 days before the notice of the request is mailed. The applicant
submitted a revised signed application dated October 22, but there is no indlcatmn on the
form or in the file when 1t was actually received or determined to be complete. See
Exhibit (i3, The application for an adjustment 1s therefore not timely and may not be
considered as part of this hearing, nor may the revised application narrative submitted on
November 8. The submittal of the revised narrative signtficantly delayed the city’s
response to our request for a mp\ of the narrative; 1t was not mndv avatlable until late
last Friday, six days before the hearing. All of thls is indicative of the haste with which
this application 1s being rushed ln‘oug__il‘l the process.

The st master plan approval criterion s "The proposed plan is consistend swith the
policy objectives of the Central City Plan. ™ 3351025511 The application has nol

adequately addressed the policy objectives ol the Central City Plan. As the purposce
description of the Central City Mab er Plan provides, at 33.510.255.A, “the additional
development potential aned flexibility /';\' possible because the plan is used (o demonsirate

[ - T N ,
Ly i fulv""‘. TIon thal SUneanniansy athor b IS e
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that the policy objectives of the Central City Plan and the public service needs of the area
are addressed.”

[n addressing the Central City Plan policies, the application narrative mentions only the
furst clunuu of Policy 3 (Housing). The application narrative does not address Plan
Policy 3 as a whole. In pcntlul[(u it does not address the Policy 3.CC objective to

‘encourage the (/(\(/0/)/)1(11[ of housing in a wide range of types and prices and rent
fevels " This policy obiective allows the city to require affordable housing as part of {he
trade-off for the adc imoml development potential that would be authorized by this new
master plan.

LR

If this project is to get the extraordinary benefit of the rcqumlvd FAR transfers 1t should
provide at least some affordable housing, so that that lower-income working folks like
SEIU’s members who work downtown can afford to live near their work. We request
that you either deny the application as mconsistent with the policics of the Central City
Plan, or that you immpose a condition of approval to require a substantial affordable
housing component as part of your approval of residential use and building expansion.

2. Floor area ratio transfers ave not allowed to cross rights of way in this subarea,
even as part of a master plan.

The relevant approval criteria for FAR transiers aic as follows: 33.510.200.8:  “Fioor
area ratios greater than that shown on Map 510-2 [ie. 9.0:1] are prohibited unless
allowed by Subsections C. through G., below, or by 33.3510.210 [ie. bonuses].”

510.200.C.1: “Except as provided by C.2 through .5 [not relevant to this case],
helow, increases in FAR, whether by transfers of floor arca or bonus floor area options,
of more than 3 to | are prohibited.” 33.510.200.1> 12 “Floor arca transfers across
rights-of-way are prohibited in the Downtown subdistrict.” 33.510.2558: A central city
master plan can allow flexibility where 1t “allocates (///(m’(;’(/_//()()/‘ area to individual
development sites that will not remain in the same ovwnership.” Taken together, these
provisions prohibit any transfer of FAR greater than 3:1, and prohibit any transters
across rights of wav in the Downtown subarca. "H e omaster plan flexibility o Tallocate

i,
i{

floor arca (o individual sites that will not remain i the same ownership. i does nol
|

authorize Hoor arca ratio 1[‘;;1191%‘1‘% across rights of way i the Downiown subarea or

. - o

otherwise trump the limitations 11 33,510, .:'()u. and 0
CONCLUSION

[his apphicaton should be dented because the Design Commission lacks authority to
approve it. 1t should also be denied because 1t is not COI]SIS('\,‘IM with the policy to
encourage housing m a wide range of types and prices and rent levels, and because the
proposed FAR transfers are prohtbited 1n this subarea.  In the alternative, any approval
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should require an affordable housing component for some of the additional floors being
approved for residential use.

[f this matter is not continued, please leave the record open for additional testimony.
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DAVID C. NOREN

Attorney at Law

217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216

c-mail: david@norenlaw.com

November 27, 2013

SENT EI ECTRONICALLY

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
Dear Chair and Commissioners:

I represent SEIU Local 49 and Adelaida Maza. This additional material is in response to
the oral ccinments of the anplicant’s altorney. Steven Pleiffer, at the hearing on
November 21.

Mr. Pfeiffer argued that the city’s comprehensive plan policies, in particular the Central
City Plan policy concerning housing, were not applicable to a permit application such as
this.  Mr. Pfeiffer contended that only land use regulations apply here, and that the
comprechensive plan policies only apply to plan amendments. However, the land use
regulations themselves, specifically the central city master plan criteria, make the Central
City Plan policies applicable to master plans. The application narrative and staff report
both recognize this, identifying Policy 3, “Housing,” as an applicable review criterion,
but failing to address the “further statements” of the policy, including the Policy 3.C
objective, “encourage the development of housing in a wide range of types and prices
and rent levels.” The “Plan Organization™ section at page 7 of the Central City Plan
makes clear that “the policies include ‘“further statements” which provide explicit target
accomplishments for the communtty.” Copics of the Central City Plan Organization
scction and of Policy 3 are attached.

Mr. Pfeiffer also argued that the restrictive covenant that severely limits surface
development of Block 5 1s not relevant. It may be that the private covenant himiting
development (and thus limiting floor-area ratio that could be developed on Block 5) does
not of itself prevent transfer of FAR to Block 4. However, the restrictive covenant is
relevant in considering whether to approve a master plan, because compliance with the

Housing Policy 3.C objective should consider whether requiring affordable housing is
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appropriate in a particular instance.  Because this applicant is getting the extraordinary
benefit of the FAR transfer from a block that could not be developed in any case, it is
more appropriate to consider, and impose, an affordable housing requirement than if the
applicant were actually giving something up to get the FAR transfer.

The application should be denied because it is not consistent with the policy to encourage
housing in a wide range of types and prices and rent levels, and because the proposed
FAR transfers arc prohibited in this subarea. In the alternative, any approval should
require an affordable housing component for some of the additional floors being
approved for residential use.

Attachment (2 pages)

cc Steven Pfleiffer



Plan Organize tion

The Adopted Ceniral City Plan consists of several parts. The Plan Map and Land
Use Designations, Vision Statement, and the Goal and Policies make up the Plan
that was adopted by ordinance by the City Council. Also adopted by resolution
were the action charts, maps, and district urban design plans which accompany
the policies.

A color fold-out Plan Map, showing land use designations and some of the major
thematic elements of the Plan, is included as part of the Plan. On the reverse
side, there is a map of the predominant land uses in the Central City. The
supplemental maps included in this Plan also reflect the land use information
and plan elements on the fold-out Plan Map.

The Vision statement guides the adoption and future implementation of the Plan.
The Vision illustrates where the Plan is leading us and provides a standard by
which to measure the Plan's success. Following the Vision is the Plan Goal.
This Goal ties the Central City Plan to Portland's adopted Comprehensive Plan,
making the Plan and its 21 policies a part of the Comprehensive Plan. The Vision
and the Goal set the stage for the body of the Plan.

The Plan is built around 21 policies for the Central City. The first 12 policies
reflect the areas of functional study covered by the Steering Committee and
Functional Advisory Committees. The next policy addresses future review and
monitoring of the Plan. Policies 14 through 21 address the districts that make up
the Central City, with one policy for each district. The policies include "further
statements" which provide explicit target accomplishments for the community.,

The charts and maps illustrate the ideas for implementing each of the Central
City Plan policies. The proposals are assigned a time-frame for action
(immediate, short, or long-range), and a possible lead implementing agency or
agencies is identified. The proposal, in some cases, is indexed to a fuller
discusgion and explanation in the Description of Selected Actions and Strategies,
Plan and Supplemental Maps, and the Code Amendments sections of this report.
All actions and strategies listed on the action charts were adopted by resolution,
those which gpeciily changes in zoning designations or in the woniog code were
implemented with the Plan at the time of its adoption through an ordinance that
amended the City's Comprehensive Plan and Zoning Code. Programs and
projects formally approved by the Council by resolution are approved on.a policy
basis but without the binding force of law.

Functional and district maps accormmpany the policies and illustrate further the
proposals listed on the action charts and provide a geographic context for actions
that are site specific. The maps which accompany the functional topic policies
are of the whole Central City study area and present area-wide relationships. The
maps which accompany the district policies are detailed urban design plans for
the districts. Each urban design plan illustrates the proposals contained in the
district action chart. They also present more specific details for the location of
such elements as district gateways.

Ilustrations of the Portland of the future as envisioned by this Plan are presented
throughout this report. Generally, these are an artist's concept of what a specific
new development or improvement might look like. The illustrations are not
intended as images of how things will look, or even should look, but how they
might look. As development occurs, those working on the implementation of the
idea will produce a final design of the projects. The illustrations in this document
are a starting place for the creative individuals to build on.




Policy 3: HOUSING

Maintain the Central City's status as Oregon's principal high density
housing area by keeping housing production in pace with new job creation.

FURTHER:

A. Promote the construction of at least 5,000
new housing units in the Central City by the
year 2010,

B. Preserve and encourage rehabilitation of
existing housing.

C. Encourage the development of housing in a
wide range of types and prices and rent
levels.

D. Foster the growth of housing to help
reinforce the Central City as a lively urban
area, especially during evenings,

B. Secure greater regional participation in
addressing the housing needs of the
homeless, low-income and other special
needs populations.

F. Where residential development is required,
assure that when development of the
housing is deferred to the future the housing
site is designated and zoned residential.

Low-rise, high-densily housing

ACTION CHARY -

TIMING POSSIBLE INDEX
PROPOSALS FOR ACTION ADCPT INEXT  [SIX IEPLEMENTING [TO -
WITH JFIVE  [TO 20 [AGEMCY ACTION -
] PLAN §YEARS | YEARS DETAIL
PROJECTS -
H1 Study and make recommandations on building code mmendmenis ey Planning/BOB
needed (o allow safe/cost-ofiactive creation of lofl housing.
H2 Expand eligibility tor propery tax abalement for housing, in targated ce b State Logistature/ X
areas, to include the entire Central Clty, Planning )
H3 Provide year-round shelier lor.the bomeless. P HABMul, Gourly
i PROGHANS -
M4 Use urban reneweal and tax incrament linancing programa (o fosler tha e j5e.9)
developmant and preservation of housing b urban renswal dlstricts, :
{padicularly preservation of SRO housing). -
HS Establish a city housing trust tund for replacament of lost housing, See Planning/POC! P a7 -
consiruction o new housing and preservation of existing housing, HAPRAAUR, County
H6 Extond the Urban Homestead program ta include conversion of LR PG -
obsolele and unused commercial and industrial buildinga fo housing, -
H7 Encoucage the Stale Board of Higher Education to build studant LR State Lagulature
housing on the Portland State Univarsity Campus.
H8 Establish an awards program for fow, modarale and middle income IR S Planning
housing construdion and rahabilitation.
Ho Involve the Crime Pravention Office when reviewing the plans of major LR Planning/BOB/ -
construction or redevelopment of housing projects. PPD
H1Q  |Aggressively axplore, davelop and lake action to creale housing P Planning/PDC/ P 87
incantives, pardicularly taking quick action on those potential incentives State Legislature/ -
identitied during the Plan development procass Pyt

NOTE: Proposals for acliona shown on the Action Charls and maps wers adopled through City Councit Resolution.  The projects, programs
and regulations listed are a sladting place. As sludies are undedaken, some actions will nesd 1o be amondsd, or In seme Cases, replaced
with othes proposals lound to be balter or more foasible.



DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@norenlaw.com

December 5, 2013

SENT ELECTRONICALLY

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
Dear Chair and Commissioners:

I represent SEIU Local 49 and Adelaida Maza. This letter is in response to the material
submitted by the applicant’s atiorney, Steven Pleiffer, in his letter of Noveinber 27, 2013,

1. Design Commission as Review Body. Mr. Pfeiffer argues that the Design
Commission 1s the proper review body despite the individual commissioners’
professional work, because the city’s leadership has decided they are. But the city must
still comply with state law, which prescribes membership of planning commissions, and
it is clear that the Design Commission does not meet the requirements for a planning
commission. This error prejudices my clients” substantial rights because, pursuant to
ORS 227.175, appeals of Type II decisions may only be heard by a hearings officer or a
planning commission or city council. The procedural error of having a Type 11T permit
hearing conducted by the Design Commission cannot be excused (as would a planning
commission decision) on the grounds that they are authorized by state law to hear appeals
of Type Il decisions. Decisions by the Design Commission as the initial hearings body
are not allowed under ORS 227.175, and the application should be denied.

2. Consent of the City to Application. Mr. Pfeiffer argues that the city, through its
Bureau of Parks and Recreation, did not need to consent to the application because they
were matled notice of it, but then provides an e-mail, dated November 27, 2013, from the
Bureau director stating that Parks and Recreation “has no objection” to the proposed
master plan. There is no evidence that the applicant conferred with the owner of Park
Block 5 or gained permission before submitting the application. Moreover, attached to
Mr. Abbate’s e-mail is a recorded covenant concerning the earlier FAR transfers of 8.7
FAR from Park Block 5, in which the city stated its consent to those translers, which

2
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o

were a fuit accompli by the time the city took ownership. That consent was signed by the
Parks and Recreation Commissioner.  Consent from that level -~ an elected City
Commissioner directly responsible to the voters -~ should be required in this instance as
well.

3. Revisions to Application. Mr. Pfeiffer presented no evidence concerning when
the revised application form was in fact received by the city. Instead he argues that the
revisions in the revised application narrative (which is dated November 7, not October
22, as he asserts) were not substantial and theretore the time limits of 33.730.060 do not
apply. The revised application form dated October 22 and the revised application
narrative dated November 7 are substantial revisions because they include the requests
for an adjustment and for two design modifications that were not included in the October
9 application. Approval despite the applicant’s failure to timely submit the application
for adjustment and design modification will be a procedural error that prejudices my
clients’ substantial rights because the project cannot go forward as presented without
these additional approvals.

Attached are copies from the casefile of the following: the first signed application form
showing it was received on Oclober 9; the “”Summary of Request” from the application
narrative dated October 9; the memo and revised application form dated October 22 with
e indication when they were received by the city; and the “Summary of Request” from
the appiication narrative dated November 7, 2013, Together these show that the
application was substantially revised to include the adjustment and design modification
requests. '

Very truly yours;—.-

David C. Noren

Attachment (7 pages)

ce Steven Pleiffer



lLand Use Review Application
FOR INTAKE, STAFF USE ONLY [
R 2N 7 12 =
Date Rec _{ {) - / Z by {/\i-ﬁ\ A Qtr Sec Map(s) _WQQ?;__{ ______ Zoning (Xﬂ{g
’ - s — .

2 Type | T Type Ix 0y Type It 3 Type Hix %Type L Type IV Plan District \,,Q/i"\yl'*( JQ// C/Y\ h/\v\/
LU Reviews P Z Neighborhood D O N ‘T'i"‘O NS
[Y] I, Unincorporated MC District Coalition ol / 4 W
Yl [N{ Flood Harzard Area (LD & PD only) Business Assoc JB . /Q*‘ (.

/ , , ) =S5
[Y] ] Potential Landslide Hazard Area (LD & PD only) Related File # | é"‘ 2z / 2. (, 8() f{(j/

APPLICANT: Complete all sections below that apply to the proposal. Please print legibly.

Development Site . ;
Address or Location Park Block 4: 750 SW Park Avenue

¢ SW Ninth Avenue

20,000 sf/0.46 acres

Cross Stree Sq. ft./Acreage

Site tax account number(s)

R 246982 R 246979 R
R 246980 R 246981 TR
Adjacent property (in same ownership) tax account number(s)

2 R Q

Describe project (attach additional page if necessary)

The applicant requests a revision of LU 09-136017 MS DZ to add 4 floors to the previously approved mixed-use PAWT
tower and an increase in eligible FAR bonuses, as follows: 1) Type ill Design Review to increase the building from 26
stories to 30 stories - removing 11 floors of office and replacing those floors with 15 floors of residential - for a net
increase of 4 stories; 2) Type Il CCMP to revise the transfer of the unused development capacity from PB5 to PB4
from 9.1 FAR to the originally approved 11.7 FAR, and utilize a 3.0 FAR housing bonus on PB4 based on the
reintroduction of housing to the project.

Describe proposed stormwater disposal methods
Connection to 12" storm sewer in SW Park Avenue, 20,000-gallon rainwater harvesting storage tank

tdontily requested land use reviews
Type I Land Use Review, Type I CCMP

For renovation, provide exterior alteration value. $119,000,000.00
AND provide total project valuation. $

« Land Divisions - [dentify number of lots (include lots for existing development).

New street (public or private)? (J ves Ld no

continued [ over

lu_app  04/23/13 City of Portland Oregon - Bureau of Development Services
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Applicant Information ,
- Identify the primary contact person, applicant, property owner and contract purchaser. Include any person that has an interest in your
property or anyone you want to be rotified.
- For all reviews, the applicant must sign the Responsibility Statement.
« For land divisions, all property owners must sign the application.

PRIMARY CONTACT, check all that apply L1 Applicant L1 Owner Other Architect

NameRobert Thompson, FAIA Signature

, U m— o
Company/Organization VA Architects, Inc. ’ /// A @’%ﬁi’f : :@é;‘?mf?ﬁ%m\/
920 SW Sixth Avenue, Suite 1500

) emmeser i o 7

Mailing Address
cityPortland State OR Zip Code 97204
Day Phone 503-220-0668 eax503-225-0803 emailbobt@tvaarchitects.com

Check all that apply [ lApplicant @ owner [ Other N // | 4 / /;;"'7/7:”%

7 AT (/>
Narme Lamont Smith Signaturé - \ {/}U\N\,! {:L I<§1A/v'\/ 7

Company/Organization TMT Development

Mailing Address 805 SW Broadway Street, Suite 2020

City Portland State OR - Zip Code 97205

Day Phone 203-241-1111 FAX503-241-1999 email lamont@tmtdevelopment.com

Check all that apply [ Applicant Llowner  [Jother

Name Signature

CunpanJdrgunicidan . e L

Mailing Address °
City State ' Zip Code

Day Phone FAX email

Check all that apply L) Applicant  [Jowner [ Other

Name Signature

Company/Organization

Mailing Address N

City State Zip Code

Day Phone FAX emall

Responsibility Statement As the applicant submitting this application for a fand use review, | am responsible for the accuracy

of the information submitted. The information being submitted includes a description of the site conditions. | am also responsible for
gaining the permission of the owner(s) of the property listed above in order to apply for this review and for reviewing the responsibility
statement with them. If the proposal is approved, the decision and any conditions of the approval must be recorded in the County Deed
Records for the property. The City of Portland is not liable if any of these actions are taken without the consent of the owner(s) of the
property. In order to process this review, City staff may visit the site, photograph the property, or otherwise document the site as part of
the review. | understand that the completeness of this application is determined by the Director. By my signature, | indicate my under-
standing and agreement to the Responsibility Statement.

Robert Thompson, FAIA

Print name of peyg % submitting this application

/ e
Signature £ ﬁ;f )
/ 7
A4S ctlbrer O 5
Phone number 293-220-0668 Date October 9, 2013

lu_app 04723113 City of Portland Oregon - Bureau of Development Services
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Summary of Request. TMT Development Co., Inc. requests a revision of LU 07-140633 MS DZM AD to reflect an
increase in the building’s size and eligible floor-to-area (FAR) bonuses, as follows:

= Type lll Design Review to increase the buiiding from 26 stories to 30 stories, including the addition of four floors
in the mid-section of the tower. The building will now require 23.7 FAR, as approved in the original land use
approval (LU 07-140633 MS DZM AD). Design review is governed by Chapter 33.825. :

= Type lll Central City Master Plan (CCMP) to: 1 ) revise the transfer of the unused development capacity from Park
Block 5 (PB 5) (“Sending” Site) to Park Block 4 (PB 4) (“Receiving” Site), returning it to the originally approved
11.7 FAR which leaves 0.3 FAR of development capacity behind on PB 5, and 2) utilize a 3.0 FAR housing bonus
on PB 4 based on the reintroduction of housing in the project. Such density transfers are governed by Section
33.510.255, Central City Master Plans

There will be only minor changes to the ground floor. none of which affect the location of the combined driveway
for the loading dock and underground garage entrance. This being the case, no change is sought in the Type I/
Adjustment also approved in LU 07-1 40633, to permit vehicie access on a “Parking Access-Restricted” Street, or ihe
companion Cenlral City Parking Review (CCPR) (LU 07-169105) to allow a garage entrance within 75’ of a light rail
transit (LRT) alignment. Thus, the applicant requests that these companion approvals remain in force :

The three Design Modifications granted as part of the original Design Review approval must also be retained. The
first of these is to permit the rooftop mechanical penthouse to be located within 15’ of the edge of the building on all
four facades. The second s to permit the reduction of required loading spaces from three to two to reduce the width
of the shared loading dock/garage entrance on SW Park Avenue. The third is to permit the building’s spire to extend
more than 10’ above the maximum height limit of 460", .

Project Summary

Due to changes in the recent economic climate, TMT Development Compény, Inc., has elected to add four floors
to its 26-story mixed-use Park Avenue West Tower, originally approved in 2007 as & 33-stoiy iixad use vuiiding
(FAWT 1) (111 07-140633 MS DZM AD) and later in 2009 ao a modified Ph-stony mived 1:en office bullding (Hawe)
(LU 09794171 DZ). The proposed design for PAWT.3 includes the addition of four floors in the mid-sectivn of the
tower, for a total of 30 stories: 2 floors of retail, 15 floors of housing, and 13 floors of office. The building’s total height
will increase from 407’ to 460’ - including roof-top mechanical - which returns the building proportions to a slender

point tower while remaining within the maximum allowable height requirements for this Subarea of Downtown.

The original building was approved through a combined transfer of base density (8.7 FAR) and density bonuses (3.0
FAR) from Park Block 5 — the site of Director Park - for a total of 11 -7 FAR. The remaining 0.3 FAR was retained on
PB & for the park’s above-grade development. Park Avenue West Tower also used a full complement of FAR on its
site — PB 4 — including a base FAR of 9.0 and bonuses of 3. 0, for a total of 12.0 FAR. As a result, the original building
used the full 23.7 FAR (474,000 gsf) in its above-grade development. This is based on a site size-of 20,000 sf.

In the new 30-floor development scheme, the building will again utilize 23.7 FAR or 474,000 gsf. This is achieved
by the introduction of 15 floors of housing, which allows the building to be eligible for a 3.0 FAR housing bonus. As
a result, the project is eligible for a total FAR of 23.7. '

E D I\ H [
October 9 2013 ; : :
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Date: October 22, 2013

Project Name: Park Avenue West Tower.3

Project No: 13154
Re: City of Portland Type ill Design Review
Memo
To: Kara Fioravanti
1900 SW Fourth Avenue
Portland, OR 97201
From: Robert Thompson, FAIA
Kara,

Pursuant to our recent pre-apptication conference discussion, we understand that we will need
to request a new Adjustment for access on SW Park, similar to the initial Adjustment approved:
onny. Additionally, we will need to recuesi iwn Desia:. Modifications {approved in the
original Design Review): (1) to permit the building’s spire to extend more than 10 above the
maximum height limit of 460, and (2] to permit the reduction of required loading spaces to one
standard 35" long loading space and one 22.5" long loading space as indicated in our Type 1l
submittal. We also understand that the CCMP modifications we are requesting have been
adequately addressed by the narrative application submittal on fite. ‘

Please include the attached Adjustment application'for'm, together with our narrative
discussion of compliance with applicable criteria set forth in the initial Type Il submittal on
file, for purposes of our pending request for Adjustment and Design Modification approval by
the Commission. '

Thank you,

Bl

% Robert Thompson, FAIA

“hid

920 sw sixth avenue - suite 1500 portland, oregon 97204

tve & tacts, inc.

2

21 503 220 06468 www.tvaarchitects com

Tirn Wybenga, LEED AP

Robert Thompson, FAIA Marc Labadie, LEED AP Roderick Ashley, AIA - Johe Heili, AIA Montgomery . HIl, AlA
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1900 SW Fourth Avenue ¢ Portland, Oregon 87201 #503-823-7526 ¢ www.portlandonline.corn/bds
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SEES & TR

E. mﬂ Use R@VE@W Application | rie Number:
FOR INTAKE, STAFF USE ONLY

Date Rec by - Qtr Sec Map(s) Zoning _

Plan District

LI Type | L) Type I L Type lix Ll Type i LJ Type IV

LU Reviews _ i Neighborhood
[Y} [N} Unincorporated l\/‘C District Coalition
[Y] [N] Flood Hazard Area (LD & PD only) Business Assoc
IY] [N} Potential Landslide Hazard Area (LD & PD only) Related File #

APPLICANT: Complete all sections below that apply to the propcﬁsaﬁn Please print legibly.

Development Site

Address or Location Fark Block 4: 750 SW Park Avenue

Cross Streef SW Ninth Avenue ) gatvﬁnlA(}feage 20,000sf/0.46 acres
Site tax account number(s) A : ‘ ’
R 246982 R 246979 R

R 246980 R 246981 R

Adjacent property {in same cwnership) tax account nurber(s)

# 2

e

Describe project
The Applicant requests a Type Il Design Review to increase the building from 26 stories (approved in
LU 09-136017 MS DZ) to 30 stories, and a Type Il Adjustment to permit access on SW Park (similar to
the adjustment approved in 2007). Additionally, the Applicant requests two Design Modifications which
were approved in the original Design Review: (1) to permit the building's spire to extend more than 10'
above the maximum height limit of 460", and (2) to permit the reduction of required loading spaces to
one standard 35' long loading space and one 22.5' long loading space, as indicated in the Type Il
submittal. The Applicant requests a CCMP Amendment to revise the transfer of unused development
capacity from PB5 to PB4 from 9.1 FAR {o the originally approved 11.7 FAR, and to utilize a 3.0 FAR
housing bonus on PB4 based on the reintroduction of housing to the project.

Describe proposed stormwater disposal methods
Connection to 12" storm sewer in SW Park Avenue, 20,000-gallon rainwater harvesting storage tank

mhatsiy veth%mi land use reviews

$119,0006,000.00

¢ Pesign Review - For new developrnent, provide project valuation.
For renovation, provide exterior alteration value.

ned Divisions - ldentify number of lots (include lots for existing development).

New street (public or private)? L ves & no
continued | overs

Wu_app  03/17/08 City of Portland Oregon - Bureau of Development Services
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Applicant Information
o ldentify the primary contact person, applicant, property owner and contract purchaser. Include any person that has an interest in your

property or anyone you want to be notified. :
. For all reviews, the applicant must sign the Responsibility Staterment.
- For fand divisions, all property owners must sign the application.

PRIMARY CONTACT, check all that apply Applicant LY Owner

Robert Thompson, FAIA

fi] Other

Name

Signature

Company/Organization TVA Architects, Inc.

Mailing Address 920 SW Sixth Avenue, Suite 1500

city_Portland State Oregon Zip Code 97204
503-220-0668 Fax 003-225-0803 email bobt@tvaaichitects.com

Day Phone

Check all that apply J Applicant L1 owner L1 Other

Name Signature

Company/Organization

Mailing Address

City State _ Zip Code
Day Phone FAX . _emall '
Check all that apply L) Applicant (downer Ll Other '

Name ___ Signature

Company/Orgamizauon______ ) o

Mailing Address
City State Zip Code

Day Phone FAX email ____ ’ o

Check all that apply ’:;}Applicant LJ Owner (J Other

Name Signature

Company/Organization

Mailing Address

City State Zip Code

Day Phone FAX email

Responsibility Statement As the applicant submitting this application for a land use review, | am responsible for the accuracy

of the information subritted. The information being submitted includes a description of the site conditions. I-am also responsible for
gaining the permission of the owner(s) of the property listed above in order to apply for this review and for reviewing the responsibility
staternent with thern. If the proposal is approved, the decision and any conditions of the approval must be recorded-in the County Deed
Records for the property. The City of Portland is not liable if any of these actions are taken without the consent of the owner(s) of the
property. In order to process this review, City staff may visit the site, photograph the property, or otherwise document the site as part of
the review. | understand that jhe completeness of this application is determined by the Ditector. By my signature, | indicate my under-

standing and agreement tpdhe Responsibility Statement.
SEREE] T TR,
M{ﬁf e f g&w@ e

itting this application

Print name of per;

Signature _~

e - .
- T Y N A - P
Phone number  “9@08  seald ' EXGnieas  Dale S G sy

lu_app 03/17/08 City of Portland Oregon - Bureau of Development Services
9 p



TMT Development Co., inc. requests approval for;

a Type 1 Design Review (o increase the building fram 26 stories (PAWT.2) to 30 stories, including the addition ol
four floors mkt/}ra rmid-soction of the tower. T'he building will now require 29 7 FAR, as approved in the originel
jand use approval (LU 07-140633 MS DZM AD) (PAWT ). Design review is governed by Chapter 33.826.

«  Central City Master Plan Amendment (COMPY to: 1) revise the transfer of the unused development capacity
from Park Block 5 (PB 5) ("Sending” Site} 1o Park Block 4 (PB 4} ("Receiving” Site), returning it to the originally
approved 11.7 FAR which leaves 0.3 FAR of development capacily behind on PB & and 2) ulilize a 3.0 FAR
housing bonus on P8 4 pased on the reintroduction of housing in the projecl. Such density transfers are
governed by Section 92,510,255, Central City Master Plans.

s applicant also swing fand nse approvals:

-t

«  Type I Adjustment, (approved in LU 07-140633,) to permit vehicle access (o the proposed lower garage and
loading dock from a combined driveway on SW Park Avenue, which according to Map 510-9, is a “Parking
Access-Restricled” Street, as governed by 33.805.

s Two Design Modifications (approved in the original Design Review approval). (1) to permit the huilding's spire to
irnurn height limit of 460, and (2) to permit the reduction of required loading

extend more than 10" above the meaxi
spaces to one standard 35" long loading space and one 22.5" long loading space.

The applicant understands the Companion Central City Parking Review (CCPR) (LU 07-1691 05) remains in force,

as it was alreacly permitted. [t allows a garage entrance within 75 of a light rail transit (LRT) alignment. No change
in the jocation of the combined access to the loading dock and helow-grade parking struclure is proposed.

Project Suminary.

Due to change

recern woonomic ciimaie, TMT Deve

wanttie West Tower, ong

opment Company, Inc., has slected.to add four Hoors
iy apnroved in PO07 &s a0 35-siony mixed uss HlinG
story mixed-use vilive building {TA02

(o ils CO-stony

(PAWT 1) (LU 071

0633 M3 DZMAD) and fater i 2009 ac a moditied 2

(LU 09-104171 DZ). The proposed design for PAWT.3 includes the addition of four floors in the mid-section ot the
tower, for a total of 30 stories: 2 fHoors of retail, 15 floors of housing, and 13 floors of office. The building's total height
will increase from 407 to 4607 - including roof-top mechanical - which returns the building proportions to.a slender
point tower while remaining within the maximum allowable height requirements for this subarea of Downtowr.

i

The original building was approved through a combined transfer of base density (8.7 FAR) and density bonuses (3.0
FAR) from Park Block 5 — the site of Director Park - for a total of 11.7 FAR, The remaining 0.3 FAR was retained on
PB & for the park’s above-grade development. Park Avenue West Tower also used a full complement of FAR on ils
site — PB 4 - including a base FAR of 9.0 and bonuses 0f 3.0, for a total of 12.0 FAR. As a result, the original building
used the full 23.7 FAR (474,000 gsf) in its above-gi ade development. This s based on a site size of 20,000 st.

In the new 30-floor developmient scheme, the building will &

gain uli 237 FAR or 474,000 gsf. This is achieved

by the introduction of 16 Aoors of housing, which allows the building to be eligible for a 3.0 FAR housing bonus. As
a result. the project is oligible for a total FAR of 23.7




From: Abbaté, Mike

Sent: Wednesday, November 27, 2013 11:30 AM

To: Fioravanti, Kara

Cc: Auerbach, Harry; Lofgren, Todd

Subject: CASE FILE: LU 13-214772 DZM, MS, AR (PC 13-212680), Park Avenue West (South Pari Block 4)

TO: Bureau of Development Services Staff: Kara Fioravanti 503-823-5892 / Kara.Fioravanti@portlandoregon.qov
RE: CASE FILE: LU 13-214772 DZM, MS, AD (PC 13-212680), Park Avenue West (South Park Block 4)

Site Address: Building site: 728 SW gth Avenue
Floor Area Transfer site: 877 SW Taylor Street, 800 SW Yambhill Street, 825 WI/SW Park Avenue

As owner of Park Block 5, Portland Parks & Recreation, has no objection to the proposed Central City Master Plan
Amendment to allow an increase in the transfer of floor area from Director Park (formerly known as Park Block 5) to the
proposed tower site (Park Block 4). Portland Parks & Recreation would like to note that the bonus FAR on Park Block 5 —
0.5 bonus FAR through the "water feature/public fountain bonus option” and 2.5 bonus FAR through the “locker room
bonus option” is owned by Portland Parks & Recreation. In addition, Park Block § will retain a base FAR 0of 0.3:1 to
accommodate 3 small park structures. Transfer of the bonus FAR from Park Block 5 to Park Block 4 will need to be
agreed upon by the respective owners of the two properties. Attached to this email is the Land Use Covenant
documenting the FAR on Park Block 5. Recital F of that Land Use Covenant reflects that PP&R retains 0:3.1 of the base
FAR. Section 1.1.5 of that Land Lse Covenant provides: "Nothing in this Covenant affects any FAR kbonus attributabie to
the construction of the water feature on Park Block § or any FAR bonus attributable to the construction of the bicycle
lockers under the surface of Park Block 5. The City of Portland will continue to own the bonus FAR attributable {o those
elements." PP&R previously has expressed its willingness to discuss with the owner of Park Block 5 and/or Park Block 4
the possible transfer of.its remaining bonus FAR, and remains open to that possibility. To date, however, no such transfer
has been negotiated, and the City, through PP&R still owns that bonus FAR. v

MIKE ABBATE, ASLA, LEEDTM

Director

503-823-5379

mike.abbate@portlandoregon.gov<mailto:mike.abbate @portiandoreqon.gov>

[cid:image001.ipa@01CEEBSB4. 1ATAGFO0]

EXIIBIT A


mailto:lcid:inraqeO-.q1;1lq@Q":]_C*F:E_B__6
mailto:Fioravanti@p_A-�lE_Ad_A1eS_Sf.'SAy

AMENDED LAND USE COVENANT
INCLUDING
COVENANT TRANSFERRING FLOOR AREA RATIO

Grantor: FOX TOWER, L.L.C.
o/o TMT Development Co., Tnc.
805 SW Broadway, Suite 2020

Portland, Oregon 97205 ”E”MEHE

Multhomah County Official Recaords r
C Swick, Deputy Clerk 2011-032550

LT

Grantee; WEST PARIK /\\IENI}I‘:, LLC 201100325500 08/1 472014 11 2434 BV
ofo TMT Deveiopment Ce., Inc. ) ot e - o ‘
. L R-AMMODCCR Cnt=1 Stn=21 ATESB
805 SW Broadway, Suijte 2020 $25.00 $11.00 $15.00 $5.00

Portland, Oregon 97205

Affects; Park Block 5, CITY OF PORTLAND (transferring)
Park Block 4, CITY OF PORTLAND (receiving)

After recording retorn to:
Dean N. Alterman
Folawn Alterman & Richardson LLP
805 SW Broadway, Suite 2750
Portland, Oregon 97205

AMENDED LAND USE COVENANT
INCLUDING
COVENANT TRANSFERRING FLOOR AREA RATIO

* (this “C enant”) is made as of December 15,2010 by FOX TOWER, L.L.C. . an Ol(;)on limited
liability company, as holder of an casement and owner of certain improvements on Block 5,
PORTLAND PARK BLOCKS (“Fox Tower™), and WEST PARK AVENUE L, C, an Olwon
limited lability company, as owner of Block 4, PORTLAND PARK BLOCKS ("WPA™). This
Covenant replaces in its entirety the Land Use Covenant Including Covenant Transfening Floor
Area Ratio that was dated as of October 1, 2010 and recorded on December 2,2010 as

Document No, 2010-151855, Multnomah Couuty Records. This Covenant is entered o for the
purpose of correcting an error of calewation in the prior covenant,

RECITALS

Ao The Cit y of Portland, by and through its Buie cau of Parks and Recreation (Hm
“Parks Bureau”y holds fee title to Block 5, PORTLAND PARK BLOCKS S (Park Block
which it acquired by donation. Parks Bureau has construcied a pubuc park on the ‘,ux!am, of Park
Block 5, and now operates that park and certain related surface and subsurface unprovements.

PAGE T LAND LSE COVENANT

-and Use Covenant Including Covenant Transferring Floor Area Ratio



1. Fox Tower holds an easement of record 1o construct and maintain a4 subsurface

parking garage and certain surface nprovements.on and beneath I~ ark Block 5. Fox Tower has
lonc 50, and now operates a parking garage beneath Park Block 5.
C. Parks Bureau and Fox Tower have separately agreed to submit Park Block 5 to

the condominium form of ownership, forming two nonresidential condominium units, under
which Parks Bureau and Fox. Tower will each own one condominium unit on Park Block 5
Parks Bureau will own a unit located on the surface and used as a public park. Fox Tower W1U
own a subsurface unit with certain ancillary surface structures that is used as a parking garage.

DL WPA owns Block 4, PORTLAND PARK BLOCKS (“Park Block 4”). 'WPA has
begun construction of an office and retail tower on Park Block 4.

E. The zoning code of the City (the “Code”) regulates the maximuni floor-area ratio
(“F/\ R”) for properties in the downtown core area, including Park Block 4 and Park Block 5
The Code also allows the transfer of unused FAR from one property to another, under cmmm
conditions and with cextain restrictions.

. Park Block 5 is 20,000 square feet in arca and has a base FAR of 9:1, for a total
allowable floor area of 180,000 square feet, The former owners of Park Block 4 purchased 8.7:1
of that FAR (equal to 174,000 square feet) from the former owner of Parl Block 5 for use to
redevelop Park Block 4, feaving 0.3:1 (equal to 6,000 square feet) with Park Block 5. Fox
Tower pw‘cl'xased that FAR from Lhe former owners of Park Block 4 with ‘the intent to transfer it
to WPA for vee in developing Park Block 4. Fox Tower and WPA now wizt o document and
complete that transfer on the public 1LLOId for the use of WPA on Park Block 4. By executing
this Covenant, Parks Bureau comsents to this transfer but does not undertake any affirmative
obligation to any person or party whomsoever.

- NOW, THEREFORE, THE PARTIES AGREE:
Section 1. Floor Area Ratio Transfer.
11 The recitals above are true and correct and are part of this Covenant.
1.2 Fox Tower transters to WPA, from Park Block 5 and for the benefit of and
appurtenant to Park Block 4, 1 /4 000 square feet of unused FAR (the “Transferred FAR”),

representing a transfer of 8. 7:1 of the FAR from Park | Block 5, that the prior owners of Park
Block 4 had purchased from Lh@ prior owner of Parlk Block 5 and then assigned to Fox Tower,

1.3 To the extent that (his transfer must he ratified or approved by Fox Tower as
current owner of a property interest in Park Block 5, Fox Tower ratifies and approves this
trangfer.

[.4 For purposes of this Covenant, the FAR rematning on Park Block 5 {5 6,000

squarce feet. The new base FAR on Park Block 4, before giving effect to certain density bonuses

PAGHE 2 -~ LAND USE COVENANT
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allowed in the zoning code of the City of Portland, some of which are described in other seclions
ol this Covenant, 1s >5 4,000 square {L ot

1.5 Nothing in this Covenant affects mv FAR bonus attributable to the construction
ol the water feature on Park Block 5 or any FAR bonus attributable to the construction of the
bicyele lockers under the surface of Park Block 5. The City of Portland will continue to own the
bonus FAR attributable to those elements.

seetion £, Land Use Covenant: Retail Use Bouus Option

2.1 Section 33.510.210 of the zoning code allows projects in certain areas that
provide retail uses to receive bonus floor area. For each square foot of retail space in excess of
one-half the site area, one additional square foot of floor space is earned. The project on Park
Block 4 is in a qualifying area. For the benefit of the City of Portland, WPA covenants that it
will construct and maintain retail space on Park Block 4 of not less than 28,000 square fect, for a
retail use bonus of 18,000 square feet (0.9 FAR) in accordance with Section 33.510.210.

2.2 In accordance with Section 33.700.060 of the zoning code, WPA covenants for
the benefit of the City that WPA will comply with all applicable Code requirements and
conditions of approval. If WPA fails to perform its obligations contained in this Section 11, then
the City may terminate occupancy of Park Block 4 and seek all necessary lnjllll(,tl\/c relief]
including seeking to prevent future occupancy of Park Block 4 while a violation of this Section 11

P
Noa Rty

Section I1l.  General Provisions

3.1 This Covenant runs with the land and binds and benefits future owners of Park
Block 4 and Park Block § and all persons claiming by, through, and under Fox Tower, WPA, aud
the City of Portland.

32 This Covenant is intended to benefit WPA as owner of Park Block 4 by
~documenting its receipt of FAR from Park Block 5 and the floor area bonuses provided by
Section 33.510.210 of the Code. This Covenant 15 also intended to benefit the C ity of Portland
by assuring that the overall density of development on Park Block 4 and Park Block 5 does not
exceed the maximum density the Code allows.

3.3 The cwners of Park Block 4 and Park Block 5 will execute and deliver, from time
to time, such reasonable instruments as either of them may deem necessary (a) to c(mfum that
the transfer of property interest described in this Covenant is a transfer of FAR only and not a
transfer of J‘bc ownership of land or the owpership interests that would create liability for real
estate taxes; water, sewer, or other public utility charges; downtown development agency and
stnilar alldx ges; or any othu similar governmental or public agency charges, and (b) to make all
d[ plications and {ihugs as may be reasonably necessary to enable the owner of Park Block 4 1o

fully utilize the Transferred FAR

PAGE 3~ LAND USE COVENANT
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3.4 Fox Tower and WPA will comply with all applicable Code requirements and
conditions of approval of this Covenant.

3.5 Fox Tower warrants to WPA that it is the legal owner of and has good right to
convey the unused FAR, and covenants that it will execute or procure any further necessary
assurances of its rights to make this transfer.

3.6 This Covenant may not be amended without the written consent of the City of
Portland,

3.7 This Covenant may be terminated by Fox Tower upon recordation of an
instrument signed by the City and Fox Tower acknowledging that Park Block 4 and Park Block 5
areno longer subject to the FAR limitations and the resulting FAR caleulations as recorded in
this Covenant.

3.8 Inanysuit or actionto enforce this Covenant, the prevailing party will be entitled
to an award of its reasonable attorney fees and costs, at trial and on appeal.

3.9 The parties will submit this Covenant to the Multnomah County Recorder for
recording at the expense of WPA. :

FOX TOWER, L.1.Cc W} STPARK AVE NUL LL(‘
v’:\ A -OW(‘l 1 L e LaUT ~}u\1

\émomf( %w/”% \(w@m %F\VWO”Y\

Vanessa Sturgeon, Managlgr ~ Vanessa Sturgeon, Méhager S

CONSENT OF CITY OF PORTLAND

The City of cortland, by and through its Bureau of Parks and Recreation, consents to this
Covenant.

DATED this 1™ day of March 2011

CITY OF PORTLAND

/C/det,\ e

Nicholas S. Fish ,
Commissioner of Parks and Recreation

ACKNOWLEDGMENTS

PAGE 4 — LAND USE COVENANT
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OFFICIL SEAL
SONJA R TUNE
NOTARY PUBLIC - OREGON
N COMMISION NO. 414681
State of Oregon ) WY COMMISSION EXPIRES APRIL 1, 2011

County of Multnomah )

b S 2001 by VANESSA

This Covenant was acknowledged bf‘fOl(/ me on 7y ]
TURGEON as Manager of Fox Tower, L.L.C., an Ougou Jinited lmnlxty company, for itself
and 15 a member of West Park Avenue H C, an Oregon limited liability company, as the
voluntary act of each of those umnpdmc% »

/

tuga ! g
Notary P@Lhc for Oregol
My comthission prues@{)g,g / /fg7{9//

The Consent of the.City of Portland to this Covenant was acknowledged before me on
MN ey F~ 2011 by NICHOLAS S. FISH as Commissioner of Parks and Recreation of
the City of Portland as his voluntary act on behalf of the City of Portland.

OFFICIAL SEAL .
DION CONNELLY / ?r'}?’? ffwmﬁ//@‘/
MNOTARY PUBLIC-OREGON i Pl r /L
: COMMISSION NO. 430974 s T\()tal v Public f \)1\\ Jrepon -
fVIY GOMMISSION EXPIRES JULY 24, 2012 ivly connission g/,\p“(,g z;:ﬁhég,,
PP UVM
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Moore-Love, Karla

Froim: David Noren [david@norenlaw.com]

Sent: Tuesday, February 11, 2014 4:46 PM

To: Moore-Love, Karla

Cc: Fioravanti, Kara; Rees, Linly; Kathryn Beaumont; Pfeiffer, Steven L. (Perkins Coie); Nicole
Knudsen

Subject: Appellant's Letter to City Council

Attachments: Appellant's Letter to Council 2-11-14.pdf
Dear Ms. Moore-Love,

I represent the appellant, SEIU Local 49. Attached is my letter to the council for the appeal
hearing to,morrow on the Park Avenue West Tower.

Please distribute the letter with its attachments to the mayor and commissioners. I am
copying opposing counsel, staff, and the city attorney's office.

Thank you.

David Noren

This message is private or privileged. If you are not the person for whom this messa

David C. Noren, Attorney
P.O. Box 586

217 East Main Street
Hillsboro, OR 97123
Phone (503)640-2661

Fax (503)648-7216

2/11/2014
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DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@norenlaw.com

February 11, 2014

DELIVERED ELECTRONICALLY

Portland City Council

¢/o Council Clerk Karla Moore-Love
1221 SW Fourth Avenue, Room 130
Portland, OR 97204

Re: Park Avenue West Cascfile LU 13-214772 DZ/MS/AD
De Novo Hearing February 12,2014

Dear Mayor Hales and Commissioners:

I represent SEIU Local 49. This case concerns a proposed master plan to transfer
density, in the form of Floor Area Ratio or FAR credits owned by the City of Portland,
from Park Block 5 to Park Block 4, to allow an additional four stories on a previously
approved 26-story building. We urge you to deny the application. For purposes of this
de novo appeal hearing we are emphasizing four reasons you should deny the application,
but we continue to assert all the reasons for denial set out in detail in our three letters to
the Design Commission, copies of which are attached.

1. The application is not consistent with the Central City Plan Policy 3.C to

“encourage the development of housing in a wide range of types and prices and rent
levels.”

The applicant, BDS staff, and the Design Commission have all taken the position that this
policy is merely “aspirational” and that this individual project does not need to provide a
“wide range of types and prices and rent levels.” Instead, they claim this policy is
intended to be a general guide for planning the downtown arca as a whole. But their
position ignores two important facts about this case.

First, this application is for a master plan, which allows flexibility by overriding the
specific requirements of the development code, but only if the master plan is consistent
with the broader Central City Plan policies. To get the extraordinary benefit of the
master plan and FAR transfers, the applicant must show how the master plan is consistent
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with even the so-called aspirational clements of the Central City Plan. The application
makes clear that the 10 stories of housing will be “high end” and makes no effort to
provide for a range of prices and rents. If this were not a master plan project, high-end
might be enough. But with a master plan, the project should include the range of rents
and prices called for in the Central City Plan.

Second, and of critical importance, is the fact that the FAR credits to be transferred
belong to the city. Because the transfer proposed in the master plan uses city property to
achieve the additional height, the city is party to the transfer and has an obligation to see
that its property is used in a way that is consistent with Housing Policy 3.C. It can and
should do so by denying this application and negotiating with the applicant to require that
the project include a range of rents and prices as part of the consideration the city
receives for the FAR credits.

2. There is no evidence that the owner will transfer the FAR credits; without
the credits the proposed building is not allowed at this location.

The city’s ownership of the FAR credits was not addressed until the appellant raised it at
the Design Commission hearing on November 21. The only evidence on the issue is an
e-mail, dated November 27, from Parks Director Abbaté that states that Portland Parks
and Recreation “has no objection to the proposed Central City Master Plan Amendment”
but makes clear that “the bonus FAR on Park Block 5 — 0.5 bonus FAR through the
‘water feature/public fountain bonus option’ and 2.5 bonus FAR through the ‘locker
room bonus’ is owned by Portland Parks and Recreation.” Mr. Abbaté does say that
“PP&R previously has expressed its willingness to discuss with the owner of Park Block
5 and/or Park Block 4 the possible transfer of its remaining FAR, and remains open to
that possibility.” But this is not evidence that the transfer will occur. There is no
evidence that the City Council has delegated its authority to dispose of real property
interests to the Director of PP&R. There is not any evidence that the City Council (which
does have the authority, within limits, to dispose of real property such as FAR credits)
has or will agree to the transfer, or under what circumstances it may do so.

The applicant has the burden of proving that the application meets the standards of the
development code, including the FAR limits that would restrict the building to the
approved 26 stories. Because there is no evidence that the FAR will be transferred, the
applicant has failed to meet that burden and the application should be denied.

3. Approving this application without requiring some element of affordable
housing may be inconsistent with the federal Fair Housing Act’s requirement to
remove impediments to fair housing, potentially exposing the city to liability
concerning its use of HUD funds.
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The city is the recipient of millions of dollars annually in federal block grants and other
{unds that require compliance with the federal Fair Housing Act. As a recipient, the city
must certify that it is working to affirmatively further fair housing and reduce
segregation, not just in its public housing programs but in all its programs that affect
housing, including planning and zoning. While the city may reasonably say that it cannot
require affordable housing in every land use case that comes before it, can it fail to
require some element of affordable housing under the circumstances of this case and still
certify that it is working to remove impediments to fair housing?

This case presents an unusually strong basis for requiring affordable housing. The
downtown area has particular high rents and prices that have a disproportionate effect on
racial minorities, the disabled, and families with children. If the city fails to take this
opportunity, it may have difficulty later demonstrating its commitment to fair housing in
all its programs, as required by federal law.

While the Fair Housing Act’s requirements are not directly applicable as review criteria,
they do provide context for the city’s Central City Plan policies on housing, and should
be considered in deciding whether this application is consistent with those policies.

4. The City erred in processing this application before the Design Commission
rather than the city hearings officer.

33.720.020.B assigns “all land use reviews subject to a Type III proceeding” to the
hearings officer, with limited exceptions that do not apply in this case. One exception
provides that the Design Commission may hear a Type III application for “reviews in the
Central City plan district for height and FAR bonuses and transfers.” 33.720.202.C.4.
However, transfers in excess of 3:1 FAR, or transfers of FAR across rights of way, are
allowed (if allowed at all in this subarea) only as part of a master plan. Nothing in the
code authorizes the Design Commission, rather than the Hearings Officer, to review Type
11 Central City master plans. The Design Commission findings indicate that this is a
Type II amendment to a master plan, but the application itself states that it is a Type 1
Master Plan request.

Master plans should be reviewed by either a hearings officer or a planning commission
that meets the requirements of state law. Having a specialist body of industry insiders
decide whether a proposal complies with the broad planning policies of the Central City
Plan is contrary to both the city code and state law.

The Design Commission’s failure to follow its own rules of procedure in the two cases
preceding this case at the November 21 hearing led to a delay of nearly seven hours
between the time for which the hearing was noticed and the time it occurred. SEIU’s
working members who attended the hearing were unable to wait while the Design
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Commission dithered for seven hours over just two other cases. A hearings officer would
have followed the rules and the hearing would have occurred in a timely manner.

CONCLUSION

This application should be denied because it is not consistent with the policy to
encourage housing in a wide range of types and prices and rent levels, and because there
is no evidence that the proposed transfer of the city’s FAR credits will occur. SEIU
Local 49 is prepared to work with the city attorney to develop appropriate findings in
support of denial. The finding interpreting the applicability of the housing policy in this
case should emphasize that the transferred property is city property, which requires the
city as well as the applicant to act consistently with the plan policies on housing. Such an
interpretation is legally sound and would be subject to great deference by any review
body, should the applicant decide to appeal a denial.

Very truly-yours,

" David C. Noren

ATTACHMENTS:

November 21 Letter from SEIU Local 49
November 21 Letter from Noren
November 27 Letter from Noren
December 5 Letter from Noren

November 27 e-mail from Director Abbaté

RN
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November 21, 2013

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West, Casefile LU 13-214772 DZ/MS/AD

Dear Chair and Commissioners:

SEIU Local 49 is a private sector union with close to 10,000 members.
Almost a quarter of our members work providing important yet often overlooked
services cleaning and protecting downtown office buildings. The core mission of
SEIU Local 49 is to improve the lives of working people. Our focus on this mission
takes us beyond the four walls of a workplace and encompasses a drive to improve
the livability and sustainability of the communities in which our members live.

Livability for our members means access to good jobs, access to affordable
transportation, access to healthcare, and, most relevant to the issue at hand today,
access to affordable housing.

Janitors, security officers, and their allies are proud of the work they have
done to raise standards for themselves and their families. Yet despite that hard work
and hard-won industry improvements, the increased cost of living and Portland’s
ultra-competitive housing market force many of our members to seek housing far
from their places of work. Ms. Maza’s story, of leaving the city center to be able to
put a roof over her head while continuing to perform her service job in the heart of
the city, is typical. Adela used to live in inner Southeast Portland, near 15th and
Hawthorne; she now lives past 175th and SE Powell. Workers are forced to travel
longer distances, often by bus and late at night, to get from home to work. This
disparity between affordable housing and job quality forces many of our members to
travel upwards of 1.5 hours on public transportation to reach their jobs. Adding
insult to injury, the price of bus fare has steadily increased.

The lack of affordable and accessible housing presents a hardship for our
membership and all service workers. A project of this size in our central core that
seeks the special benefit of density transfers should provide some lower cost
housing in return for that benefit. The city should capitalize on this opportunity to
require more affordable housing. Failure to do so adversely impacts our members.

SEIU has a long track record related to affordable and accessible housing for
all. For many years SEIU has partnered with various social and environmental
justice allies focused on making Portland sustainable and equitable. Access to
affordable housing is an important piece of that work.
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Our past efforts have included participation in a diverse coalition of housing
and transportation advocates in the Legislature regarding the lifting of a ban on
inclusionary zoning that would enable the inclusion of more affordable housing in
public projects. Additionally, we have worked with the Community ‘Alliance of
Tenants and the Portland Housing Alliance. As part of our broader effort to promote
a truly sustainable and equitable Portland, we have been actively involved with the
Coalition for a Livable Future and OPAL.

As an organization we are committed to ensuring that Portland is a city that
works for everyone. We want to see an inclusive city where all workers can live
close to where they work. The working class cannot be segregated out of the
sustainable attributes of our city. The city’s failure to require elements of affordable
housing in this project will therefore adversely affect or aggrieve the members of
SEIU Local 49 and Ms. Maza

Sincerely,

Maggie Long

Director of Property Services

Service Employees International Union, Local 49
(503) 236-4949 x 256

maggiel@seiud9.org
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DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216

e-mail: david@norenlaw.com

November 21, 2013

HAND DELIVERED

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
iJear Chatr and Commissioners:

I represent SEIU Local 49 and Adelaida Maza. This project presents an important
opportunity to increase affordable housing in downtown Portland, but the application is
being rushed through without participation by the appropriate decision makers and
without adequately addressing affordable housing policies. The master plan should not
be approved unless it includes some affordable housing.

STANDING

SEIU 49 and Adelaida Maza have standing to participate in this hearing because they
may be adverscly affected or aggrieved by the city’s decision. As described below, the
decision to allow transfer of floor-area ratio (FAR) across a right of way in the
Downtown district is allowed, if at all, only as part of an approved master plan. The
decision is therefore subject to the appreval criteria for central city master plans in
33.510.255.E, which require the applicant to show that “the proposed plan is consistent
with the policy objectives of the Central City Plan.” Thosc policies include Housing
Policy 3.C, “Encourage the development of housing in « wide range of types and prices
and rent levels.” The application narrative makes clear that the proposed residential usc
will be for “high end™ units, not for a wide range of rent levels. The union’s membership,
folks like Ms. Maza, increasingly must relocate a distance from the city center in order to
find affordable housing, yet the service jobs they perform---as janitors, sccurily guards
and similar lower-wage workers --- are often located in the central city, forcing them to
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travel longer distances, often by bus and late at night, to get from home to work. The
city’s failure to require elements of affordable housing will therefore adversely affect or
aggrieve the members of SEIU Local 49 and Ms. Maza.

We arc mcluding in the record a video disk about Ms. Maza, a union member who works
downtown, lives in east county where housing is more affordable, and struggles with
public transportation to get to and from her work. Folks like Ms. Maza deserve more
opportunities for housing near their jobs.

PROCEDURAL HISTORY

This project was first reviewed and approved in 2007 as a central city master plan under
33.510.255, with related design review under Chapter 33.825 (Casefile LU 07-140633
MS DZM AD). That matter was processed as a Type Il review by the Design
Commission and went to the City Council on appcal. The project as approved included
transfer of 11.7:1 FAR from Park Block 5 to Park Block 4, nearly doubling the FAR for
the project site. It also included ten floors of residential use with 84 condominium units.
Blocks 4 and 5 were at that time owned by closely related entities, TMT and the Marilyn
Moyer Charitable Trust. Block 5 had been acquired for seven million dollars in 2006 but
was subject to a deed restriction requiring surface development be limited to usc as park,
with possible one-story structures on 30% of the area. The wansfer of 11.7 FAR
authorized by the master pian granted an extraordinary bonus to t MT, since it could not
have used the surface of Block 5 for development anyway.

In 2008, Portland Park Block 5 was deeded to the City of Portland.

In 2009 the applicant requested a change to the Master Plan to reduce the project to 26
stories, eliminate the residential use, and transfer some of the FAR (2.6:1) back to Park
Block 5. That central city master plan (Casefile LU 09-136017 MS DZ), with only 9.1
FAR transterred from Block 5 to Block 4, was approved by a Type 11l review by the
Design Commission; it was not appealed to the City Council, and remains the approved
master plan for the site.

The applicant is now, in 2013, seeking to transfer FAR yet again, back from Block 5 to
Block 4. to increase the height to 30 floors, and to again include housing, now 15 floors
of rental units. Initially, the applicant did not apply for a master plan review. lis
application, submitted on July 19, 2013, was only for design review. The application was
deemed complete on the day it was submitted and the matter was promptly processcd as a
Type 11 Design Review. SEIU Local 49 submitted written comments requesting that
affordable housing be addressed as part of the decision. The application was approved
without any review of master plan standards. SEIU Local 49 and Adelaida Maza timely
filed an appeal, identifying incorrect processing of the application as one ground for
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appeal.  The matter was promptly scheduled for an appeal hearing before this Design
Commuission, but the applicant withdrew the application the day before the hearing.

On the same day, October 9, the applicant submitted the application in this case, seeking
a Type IIT proceeding for both design review and a central city master plan. The signed
application form does not identify Park Block 5 as being part of the application, and
neither the application form nor the narrative identifies the City of Portland as the owner
of Block 5; instead the narrative states that Block 5 is owned by the Marilyn Moyer
Memorial Trust. There is no indication in the file that the applicant obtained the consent
of the owner of Block 5 to apply for this master plan.  The application was deemed
complete on October 14, but on October 22 the applicant submitted a revised application
form, still not identifying Block 5 as part of the application-and not identifying any
owners; this form added a Type IT adjustment request. The notice of hearing was sent on
November 1. A revised narrative was submitted on November 8 addressing the
adjustment criteria.

PROCEDURAL ERRORS

1. Type HI review of Central City master plans must be by a hearing before the
Hearings Officer, not before the Design Commission.

53.726G.020.8 ussigns “all land use reviews subject 1o o Type III proceeding” w the
Hearings Officer, with limited exceptions that do not apply 1n this case. One exception
provides that the Design Commission may hear a Type IIT application for “reviews in the
Central City plan district for height and FAR bonuses and transfers.” 33.720.202.C.4.
However, transfers in excess of 3:1 FAR, or transfers of FAR across rights of way, are
allowed (if allowed at all in this subarea) only as part of a masier plan. Nothing in the
code authorizes the Design Commission, rather than the Hearings Officer, to review Type
HT Central City master plans. The proper procedurc for hearing both a Type TIT design
review by the Design Commission and a Type 1] master plan by the Hearings Officer is a
joint hearing before the applicable revievw bodies™ as set forth in 33.720.020.G.3. The
carlicr master plan approvals in 2007 and 2009 were approved by the Design
Commission rather than the Hearings Officer, but this master plan must now go through
the proper procedure, before the Hearings Officer, rather than be reviewed by the Design
Commission, which had no authority to approve master plans in the first place. Thercefore
the application review procedure being used in this case violates the city code, and this
Design Commission lacks authority to approve this application.

ORS 227.175 governs how cities may process applications for permits and zone changes.
ORS 227.175(3) provides: “Except as provided in subscction (10) of this section, the
hearings officer shall hold at least one public hearing on the application.” ORS
227.175(1)(a)(A) provides generally that “fhe hearings officer or such other person as
the governing body designates may approve or demv an application for a permit without
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a hearing if the hearings officer or other designated person’ provides notice and an

oppor tumty to appeal; this exception to the requirement for a hearing before a hearings
officer is commonly referred to as a Type II procedure. The statute does not provide that
an “other person authorized by the governing body” may conduct the hearing on a permit.
Therefore the application review procedure for this matter established by the city violates
state law, and this Design Commission lacks authority to approve this application.

The procedural error of reviewing the master plan application by a hearing before the
Design Commission prejudices the parties’ substantial rights. ORS 227. 175(10)(a)(D)
provides that an appeal from a decision, other than a decision by a hearings officer after a
hearing, “shall be to a hearings officer, the planning commission or the governing body.
ORS 227.030(4) provides that “no more than two members [of a city planning
commlssmn] shall be engaged in the same kind of occupation, business. trade or
profession.” Three members of this Design Commission are architects, two are landscape
architects, and one is an urban designer. Arguably all six are “engaged in the same kind
of occupation, business, trade or profession,” but certainly at least three are in the same
profession. This Design Commission does not meet the requitements for a planning
commission under state law, and is therefore not authorized to conduct hearings on
appeals of Type Il decisions, as a planning commission would be. Its lack of experience
and familiarity with the broader planmnn issues addressed by the Planning and
Sustainability Commission (which does mee' the state requirements for a planning
commussion, with the city code fimitation on membership a verbatim copy of the state
requirement) prejudices the parties’ substantial rights to a review body more familiar with
the comprehensive planning process, and in particular with the housing policies of the
Central City Plan, than this Design Commission composed of design professionals
charged with reviewing design issues.

2. The signed application form does not identify Block 5 as part of the application
and does not identify the owner of Block 5.

33.730.060.C requires that the signed application form include an “‘wccurare legal
(/CS(/[/J/I()II tax account numbers and location of the property.. and the name und
addresses of all properny oveners.” Portland Park Block 5 is not identified on the signed
application form, so it may not be considered as part of the application, and the
application must therefore be denied. Block 5 is now owned by the C ity of Portland, vet
the City is not identified as the owner in any of the application or file materials, inc udmg
in the staff report. The application narrative is appar ently a hurried reworking of the
2007 and 2009 applications; it states that Block 5 is owned by the Marilyn Moyer
Charitable Trust and that Block 4 is owned by FFox Tower LLC. In fact (as the signed
application form states) Block 4 is owned by West Park Avenue LLC. Block 3, which is
not identified at all on the signed two-page application form, is owned by the City of
Portland, and there is no indication whether anyone at the City of Portland has agreed to
this proposed FAR transfer. The city should certainly have been identified in the
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application and the notice as the owner of one of the properties that is the subject of the
central city master plan.  Failure to so identify thc owner prejudices the parties’
substantial right to engage the owner concerning the proposed use. Only by scarching
property records were we able to determine that in fact the City of Portland, and not TMT
or any related entity, owned Block 5; the application narrative is very misleading. The
applicant who signed the application form, architect Robert Thompson, gave assurance in
the Responsibility Statement that the information on ownership was accurate and that he
had gained the permission of the property owners identified in the application. Because
the signed application failed o identify Block 3 as part of the development site and failed
to identify the City of Portland as the owner of Block 5, and because the applicant
apparently did not confer with the owner of Block 5 or securce the owner’s permission to
submit the application, Block S may not be considered as part of this application, and the
requested FAR transfer from Block 5 must be denied.

The city should only be processing permit applications from owners, pursuant to ORS
227.175(1), not from “applicants” who are not owners; approving this application without
proof that the City has consented to the application is therefore a violation of state law.

3. The revisions to the application were made less than 10 days before the notice of
the request was mailed.

33.730.069 requires that any chainges 1o an application that subsiantially alter thic request
must be made at least 10 days before the notice of the request is mailed. The applicant
submitted a revised signed application dated October 22, but there is no indication on the
form or in the file when it was actually received or determined to be complete. Sce
Exhibit G.3. The application for an adjustment is therefore not timely and may not be
considered as part of this hearing, nor may the revised application narrative submitted on
November 8. The submittal of the revised narrative significantly delayed the city’s
response to our request for a copy of the narrative; it was not made available until late
last Friday, six days before the hearing.  All of this is indicative of the haste with which
this application is being rushed through the process.

SUBSTANTIVE REVIEW CRITERIA

1. Housing Policy 3.C is a compelling reason to require affordable housing as part
of this master plan.

The first master plan approval criterion is “The proposed plan is consistent with the
policy objectives of the Central City Plan.” 33.510.255.]:. 1 The application has not
adequately addressed the policy objectives of the Central City Plan.  As the purpose
description of the Central City Master Plan provides, at 33.510.255.A, “the additional
development potential and flexibility is possible because the plan is used (o demonstrare
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that the policy objectives of the Central City: Plun and the public service needs of the arca
are addressed.”

In addressing the Central City Plan policies, the application narrative mentions only the
first element of Policy 3 (Housing). The application narrative does not address Plan
Policy 3 as a whole. In particular it does not address the Policy 3.C objective to
“encourage the development of housing in a wide range of types and prices and rent
levels.” This policy objective allows the city to require affordable housing as part of the
trade-off for the additional development potential that would be authorized by this new
master plan.

If this project is to get the extraordinary benefit of the requested FAR transfers it should
provide at least some affordable housing, so that that lower-income working folks like
SEIU’s members who work downtown can afford to live near their work. We request
that you either deny the application as inconsistent with the policies of the Central City
Plan, or that you impose a condition of approval to require a substantial affordable
housing component as part of your approval of residential use and building expansion.

2. Floor area ratio transfers are not allowed to cross rights of way in this subarea,
even as part of a master plan.

The relevant approval criteria for FAR transfers are as follows: 33.510.200.B: “Floor
area ratios greater than that shown on Map 510-2 [ie. 9.0:1] are prohibited unless
allowed by Subsections C. through G.. below, or by 33.510.210 [ie. bonuses].”
33.510.200.C.1: “Except as provided by C.2 through C.5 [not relevant to this case],
below, increases in FAR, whether by transfers of floor area or bonus Jloor area options,
of more than 3 to | are prohibited.” 33.510.200.D .1: “Floor arca transfers across
rights-of-way are prohibited in the Downtown subdistrict.” 33.510.255.83: A central city
master plan can allow flexibility where it “allocates allowed floor area to individual
development sites that will not remain in the same ownership.” Taken together, these
provisions prohibit any transfer of FAR greater than 3:1, and prohibit any transfers
across rights of way in the Downtown subarea. The master plan flexibility is to “allocate
floor area to individual sites that will not remain in the same ownership.™ It does not
authorize floor area ratio transfers across rights of way in the Downtown subarea or
otherwise trump the limitations in 33.510.200.C.1 and 1.1,

CONCLUSION

This application should be denied because the Desien Commission lacks authority to
approve it. It should also be denied because it is not consistent with the policy to
encourage housing in a wide range of types and prices and rent levels, and because the
proposed FAR transfers are prohibited in this subarca. In the alternative, any approval
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should require an affordable housing component for some of the additional floors being
approved for residential use.

If this matter is not continued, please leave the record open for additional testimony.

Very truly vours. .

N

i . N
T David C. Noren




DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Otegon 97123-0586
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c-mail: david@norenlaw.com

November 27, 2013

SENT ELECTRONICALLY

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
Dear Chair and Commissioners:

I'represent SEIU Local 49 and Adelaida Maza. This additional material is in(r.esponse to
the oral comments of the applicant’s attorney, Steven Pfeiffer, at the hearing on
November 21.

Mr. Pleiffer argued that the city’s comprehensive plan policies, in particular the Central
City Plan policy concerning housing, were not applicable to a permit application such as
this. Mr. Pfeiffer contended that only land use regulations apply here, and that the
comprehensive plan policies only apply to plan amendments. However, the land use
regulations themselves, specifically the central city master plan criteria, make the Central
City Plan policies applicable to master plans. The application narrative and staff report
both recognize this, identifying Policy 3, “Housing,” as an applicable review criterion,
but failing to address the “further statements” of the policy, including the Policy 3.C
objective, “encourage the development of housing in a wide range of types and prices
and rent levels.” The “Plan Organization” section at page 7 of the Central City Plan
makes clear that “the policies include ‘further statements’ which provide explicit target
accomplishments for the community.” Copies of the Central City Plan Organization
section and of Policy 3 are attached.

Mr. Pfeiffer also argued that the restrictive covenant that severely limits surface
development of Block 5 is not relevant. It may be that the private covenant limiting
development (and thus limiting floor-area ratio that could be developed on Block 5) does
not of itself prevent transfer of FAR to Block 4. However, the restrictive covenant is
relevant in considering whether to approve a master plan, because compliance with the
Housing Policy 3.C objective should consider whether requiring affordable housing is
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appropriate in a particular instance. Because this applicant is getting the extraordinary
benefit of the FAR transfer from a block that could not be developed in any case, it is
more appropriate to consider, and impose, an affordable housing requirement than if the
applicant were actually giving something up to get the FAR transfer.

The application should be denied because it is not consistent with the policy to encourage
housing in a wide range of types and prices and rent levels, and because the proposed
FAR transfers are prohibited in this subarea. In the alternative, any approval should
require an affordable housing component for some of the additional floors being
approved for residential use.

Very truly yours,

T

¢~ David C. Noren

Attachment (2 pages)

cc Steven Pfeiffer




Plan Organization

The Adopted Central City Plan consists of several parts. The Plan Map and Land
Use Designations, Vision Statement, and the Goal and Policies make up the Plan
that was adopted by ordinance by the City Council. Also adopted by resolution
were the action charts, maps, and district urban design plans which accompany
the policies.

A color fold-out Plan Map, showing land use designations and some of the major
thematic elements of the Plan, is included as part of the Plan. On the reverse
side, there is a map of the predominant land uses in the Central City. The
supplemental maps included in this Plan also reflect the land use information
and plan elements on the fold-out Plan Map.

The Vision statement guides the adoption and future implementation of the Plan.,
The Vision illustrates where the Plan is leading us and provides a standard by
which to measure the Plan's success. Following the Vision is the Plan Goal.
This Goal ties the Central City Plan to Portland's adopted Comprehensive Plan,
making the Plan and its 21 policies a part of the Comprehensive Plan. The Vision
and the Goal set the stage for the body of the Plan, ’

The Plan is built around 21 policies for the Central City. The first 12 policies
reflect the areas of functional study covered by the Steering Committee and
Functional Advisory Committees. The next policy addresses future review and
monitoring of the Plan. Policies 14 through 21 address the districts that make up
the Central City, with one policy for each district. The policies include "further
statements” which provide explicit target accomplishments for the community.,

The charts and maps illustrate the ideas for implementing each of the Central
City Plan policies. The proposals are assigned a time-frame for action
(immediate, short, or long-range), and a possible lead implementing agency or
agencies is identified. The proposal, in some cases, is indexed to a fuller
discussion and explanation in the Description of Selected Actions and Strategies,
Plan and Supplemental Maps, and the Code Amendments sections of this report.
All actions and strategies listed on the action charts were adopted by resolution,
those which specify changes in zoning designations or in the zoning code were
implemented with the Plan at the time of its adoption through an ordinance that
amended the City's Comprehensive Plan and Zoning Code. Programs and
projects formally approved by the Council by resolution are approved on a policy
basis but without the binding force of law.

Functional and district maps accompany the policies and illustrate further the
proposals listed on the action charts and provide a geographic context for actions
that are site specific. The maps which accompany the functional topic policies
are of the whole Central City study area and present area-wide relationships. The
maps which accompany the district policies are detailed urban design plans for
the districts. Each urban design plan illustrates the proposals contained in the
district action chart. They also present more specific details for the location of
such elements as district gateways.

Hlustrations of the Portland of the future as envisioned by this Plan are presented
throughout this report. Generally, these are an artist's concept of what a specific
new development or improvement might look like. The illustrations are not
intended as images of how things will look, or even should look, but how they
might look. As development occurs, those working on the implementation of the
idea will produce a final design of the projects. The illustrations in this document
are a starting place for the creative individuals to build on.
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Policy 3: HOUSING

Maintain the Central City's status as Oregon's principal high density
housing area by keeping housing production in pace with new job creation.

FURTHER:

A. Promote the construction %f at )easé; 5,01())0 N '““ I L
new housing units in the Central City by the _ﬁ""‘w
year 2010, 1 i (E— !

B. Preserve and encourage rehabilitation of E_ﬁ? i
existing housing. ‘;_a\gy;..g

C. Encourage the development of housing in a N -
wide range of types and prices and rent
levels.

D. Foster the growth of housing to help
reinforce the Central City as a lively urban
area, especially during evenings.

Secure greater regional participation in
addressing the housing needs of the
homeless, lowsincome and other special
needs populations,

A
Where residential development is required, | .i o

assure that when development of the | , SRS
housing is deferred to the future the housing = L /W/ ,H
site is designated and zoned residential. pate :

Loft Housing. Cosversion of obeclets induntdal end
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ACTION CHARTY

TIMING POSSIBLE INDEX
PROPOSALS FOR ACTION ADOPT JNEXT  §SIX IMPLEHMERTING 10
WITH {FIVE  [TO 20 {AGEKCY ACTION
L} PLAN {YEARS JYEARS DETAI
PROJECTYS
H1 Study and maka r on building code d tx rete Planning/BOB
foeded to aliow sale/cost-effective craation of ot hausing.
H2 Expand eligibility for propery 1ax abalement for housing, in targeted reer State Legisleturel
areas 10 include the satice Centca! Cly, Planning
H3 Provide yowr-round ahatter for.tha homelsaa, Py HRBMul, Courdy
PROGRAMS
H4 Use uban al and tax i o i ing programa 1o {ogler the tree POC
development mnd p ion of b g n uban J diatricts, .
(particularly presecvation of SRO housing).
HS Establish a city housing trust fund for replacement of lost houging, tre e Planning/POC/ (74
construction of new housing and preservation of exiating housing. HAPMuR, Cou
H6 Extand ihe Urban Homestesd program to inclucde conversion of +are PC
obsolele and unused commarcial and induatrial buikiings fo housing.
H7 Encourage tha Slale Board of Higher Educsiion 1o build Kudert tree Stale Legsisture
housing on the Portland State Unlversity Campon,
M8 Establish an awards program for low, moderste and middie moome rere [Planning
housing construdtion mnd rehabilitation.
H9 involve the Crme Preveniion Offica when froviewing the plans of mejor et Planning/808/
construdtion or_redevelopment of housing protocts. PPD
H10 Aggressively expioro, develop and take action la oreale housing P Planning/POCS P 87
incantives, padiculardy faking auick sction on those potential Incantives State Legislature/
Eidenmiod during the Plan development procsss. Pwt,

NOTE: Proposalc tor aclions shown on 1ha Action Chants and maps waerw adopled through Chy Council Resolution.  The projects, programs
and regularions listed are a stating place. As studies are undertaken, some aciions will need 1o be smended, of n some cases, replsced
with other proposals lound to be belter or more foasible.

42
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DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@notenlaw.com

December 5, 2013

SENT ELECTRONICALLY

Portland Design Commission

Portland Burecau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
Dear Chair and Commissioners:

I represent SEIU Local 49 and Adelaida Maza. This letter is in response to the material
submitted by the applicant’s attorney, Steven Pfeiffer, in his letter of November 27,2013,

1. Design Commission as Review Body. Mr. Pfeiffer argues that the Design
Commission is the proper review body despite the individual commissioners’
professional work, because the city’s leadership has decided they are. But the city must
still comply with state law, which prescribes membership of planning commissions, and
it is clear that the Design Commission does not meet the requirements for a planning
commission. This error prejudices my clients’ substantial rights because, pursuant to
ORS 227.175, appeals of Type II decisions may only be heard by a hearings officer or a
planning commission or city council. The procedural error of having a Type III permit
hearing conducted by the Design Commission cannot be excused (as would a planning
commission decision) on the grounds that they are authorized by state law to hear appeals
of Type II decisions. Decisions by the Design Commission as the initial hearings body
are not allowed under ORS 227.175, and the application should be denied.

2. Consent of the City to Application. Mr. Pfeiffer argues that the city, through its
Bureau of Parks and Recreation, did not need to consent to the application because they
were mailed notice of it, but then provides an e-mail, dated November 27,2013, from the
Bureau dircctor stating that Parks and Recreation “has no objection” to the proposed
master plan. There is no evidence that the applicant conferred with the owner of Park
Block 5 or gained permission before submitting the application. Moreover, attached to
Mr. Abbate’s e-mail is a recorded covenant concerning the earlier FAR transfers of 8.7
FAR from Park Block 5, in which the city stated its consent to those transfers, which
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were a fait accompli by the time the city took ownership. That consent was signed by the
Parks and Recreation Commissioner. Consent from that level - an eclected City
Commissioner directly responsible to the voters -- should be required in this instance as
well.

3. Revisions to Application. Mr. Pfeiffer presented no evidence concerning when
the revised application form was in fact received by the city. Instead he argues that the
revisions in the revised application narrative (which is dated November 7, not October
22, as he asserts) were not substantial and thercfore the time limits of 33.730.060 do not
apply. The revised application form dated October 22 and the revised application
narrative dated November 7 are substantial revisions because they include the requests
for an adjustment and for two design modifications that were not included in the October
9 application. Approval despite the applicant’s failure to timely submit the application
for adjustment and design modification will be a procedural error that prejudices my
clients’ substantial rights because the project cannot go forward as presented without
these additional approvals.

Attached are copies from the casefile of the following: the first signed application form
showing it was received on October 9; the “’Summary of Request” from the application
narrative dated October 9; the memo and revised application form dated October 22 with
no indication when they were received by the city; and the “Summary of Request” from
the application narrative dated November 7, 2013.  Together these show that the
application was substantially revised to include the adjustment and design modification
requests.

Very truly/‘,;

David C. Noren

Attachment (7 pages)

cc Steven Pleiffer




City of Portiand, Oregon - Bureau of Development Services [4i~~
1900 SW Fourth Avenue e Portland, Oregon 97201 ¢ 503-823-7526 « www.partlandoregon.govibds e

Land Use Review Application | rile Number: / N7 -7E777 D2-

FOR INTAKE, STAFF USE ONLY
7 v

Date Rec () ~ q-13 by k)\ $ Qtr Sec Map(s) S0 24 Zoning CX 9/

0 Type | O Type Ix O Type It T Type lix 0 Type 11l Q1 Type v | Plan District (M (s M/

J
LU Reviews__ [ &~ Neighborhood Dov'nto v
[Y] (M, Unincorporated MC District Coalition W / W

f
Y] M Flood Hazard Area (LD & PD only) Business Assoc D - /2 c.
Yl M Potential Landslide Hazard Area (LD & PD only) Related File # ’%"* 2 //2« (/ 80 FC/

APPLICANT: Compilete all sections below that apply to the proposal. Please print legibly.

Development Site )
Address or Location "ark Block 4: 750 SW Park Avenue

t SW Ninth Ayenue

Cross Stree 20,000 sf/0.46 acres

Sq. ft./Acreage

Site tax account number(s)

R 246982 R 246979 ' R
R 246980 R 246981 R
Adjacent property (in same ownership) tax account number{s)

R R R

Desctribe project (attach additional page if necessary)

"

The applicant requests a revision of LU 09-136017 MS DZ to add 4 floors to the previously approved mixed-use PAWT
tower and an increase in eligible FAR bonuses, as follows: 1) Type lil Design Review to increase the building from 26
stories to 30 stories - removing 11 floors of office and replacing those fioors with 15 floors of residential - for a,net
increase of 4 stories; 2) Type HI CCMP to revise the transfer of the unused development capacity from PB5 to PB4

from 9.1 FAR to the originally approved 11.7 FAR, and utilize a 3.0 FAR housing bonus on PB4 based on the
reintroduction of housing to the project. '

Describe proposed stormwater disposal methods
Connection to 12" storm sewer in SW Park Avenue, 20,000-gallon rainwater harvesting storage tank

ldentify requasted land use reviews
Type lll Land Use Review, Type Il CCMP

For renovation, provide exterior alteration value. $119,000,000.00
AND provide total project valuation. $

+ Land Divisions - ldentify number of lots (include lots for existing development).
New street (public or private)? : L yes o

continued /over 4

lu_app 04/23/13 : City of Portland Oregon - Bureau of Development Services

trh &
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Applicant Information : ‘ 4
« identify the primary contact person, applicant, property owner and contract purchaser. Include any person that has an interest in your

property or anyone you want to be notified.
« For all reviews, the applicant must sign the Responsibility Statement.
« For land divisions, all property owners must sign the application.

PRIMARY CONTACT, check all that apply ~ [JApplicant U Owner ZA2 Other Architect

7 g ’

NameRobert Thompson, FAIA Signature

Company/Organization TVA Architects, Inc. ////////W %"7}5&)&/

Mailing Address 920 SW Sixth Avenue, Suite 1500

CityPort!and State OR Zip Code 97204
Day Phone 903-220-0668 FAX503-225-0803 emailPobt@tvaarchitects.com

Check all that apply  [J Applicant Owner [ Other =N // '.. i ﬂ - J/AV
Name Lamont Smith Sjgnaturé ‘“3{,{/&'&)\/\/([ le /<w S '/

Company/Organization 1MT Development {

Maiting Address 805 SW Broadway Street, Suite 2020 ~

city_Portland State OR - Zip Code 97205

Day Phone 503-241-1111 FAXS03-241-1999 emait lamont@tmtdevelopment.com
Check all that apply L[] Applicant [Jowner [Jother '

Name Signature

Coumpany/Crganizaticn

Mailing Address )
City State ' ' Zip Code

Day Phone ) FAX ' email

Check all that apply (] Applicant [Jowner [] Other ‘

Name Signature

Company/Organization

Mailing Address

City State B Zip Code

Day Phone FAX email

Responsibility Statement As the applicant submitting this application for a land use review, | am responsible for the accuracy

of the information submitted. The information being submitted includes a déscription of the site conditions. | am also responsible for
gaining the permission of the owner(s) of the property listed above in order to apply for this review and for reviewing the responsibility
statement with them. If the proposal is approved, the decision and any conditions of the approval must be recorded in the County Deed
Records for the property. The City of Portland is not liable if any of these actions are taken without the consent of the owner(s) of the
property. In order to process this review, City staff may visit the site, photograph the property, or otherwise document the site as part of -
the review. | understand that the completeness of this application is determined by the Director. By my signature, | indicate my under-
standing and agreement to the Responsibility Statement.

Print name of pe ubmitting this application oPert Thompson, FAIA
Signature :
Phone numbef >03-220-0668 Date October 9, 2013 i

fu_app 05/?23/13 - City of Portland Oregon - Bureau of Development Services
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Summary of Request, TMT Development Co., Inc. requests a revision of LU 07-140633 MS DZM AD to reflect an
increase in the building’s size and eligible fioor-to-area (FAR) bonuses, as follows:

= Type lll Design Review to increase the buiiding from 26 stories to 30 stories, including the addition of four floors
in the mid-section of the tower. The building will now require 23.7 FAR, as approved in the original land use
approval (LU 07-140633 MS DZM AD). Design review is governed by Chapter 33.825. :

»  Type lll Central City Master Plan (CCMP) to: 1) revise the transfer of the unused development capacity from Park
Block & (PB 5) (“Sending” Site) to Park Block 4 (PB 4) (‘Receiving” Site), returning it to the originally approved
11.7 FAR which leaves 0.3 FAR of development capacity behind on PB 5 and 2) utilize a 3.0 FAR housing bonus
on PB 4 based on the reintroduction of housing in the project. Such density transfers are governed by Section
33.510.255, Central City Master Plans

There will be only minor changes to the ground floor, none of which affect the location of the combined driveway
for the loading dock and underground garage entrance. This being the case, no change is sought in the Type I
Adjustment also approved in LU 07-140633, to permit vehicle access on a “Parking Access-Restricted” Street, or the
companion Central City Parking Review (CCPR) (LU 07-1691 05) to allow a garage entrance within 75’ of a light raif
transit (LRT) alignment. Thus, the applicant requests that these companion approvals remain in force :
The three Design Modifications granted as part of the original Design Review approval must also be retained. The
first of these is to permit the rooftop mechanical penthouse to be located within 15’ of the edge of the building on alf
four facades. The second is to permit the reduction of required loading spaces from three to two to reduce the width
of the shared loading dock/garage entrance on SW Park Avenue. The third is to permit the building’s spire to extend

more than 10’ above the maximum height limit of 460,

Project Summary

Due to changes in the recent economic climate, TMT Development Company, Inc., has elected to add four floors .
to its 26-story mixed-use Park Avenue West Tower, originally approved in 2007 as a 33-story mixad use building
(PAWT 1) (1.L1 07-140633 MS DZM AD) and later in 2009 as a madified 26-story mixed-use office building (PAWT.2)
(LU 09-104171 DZ). The proposed design for PAWT.3 includes the addition of four floors in the mid-section of the
tower, for a total of 30 stories: 2 floors of retail, 15 floors of housing, and 13 floors of office. The building’s total height
will increase from 407 to 460’ - including roof-top mechanical - which returns the building proportions to a slender
point tower while remaining within the maximum allowable height requirements for this subarea of Downtown.

The original building was approved through a combined transfer of base density (8.7 FAR) and density bonuses (3.0
FAR) from Park Block 5 — the site of Director Park - for a total of 11.7 FAR. The remaining 0.3 FAR was retained on

PB & for the park’s above-grade de velopment. Park Avenue West Tower also used a full complément of FAR on its

site — PB 4 ~ including a base FAR of 9.0 and bonuses 0f 3.0, for a total of 12.0 FAR. As a result, the original building

used the full 23.7 FAR (474,000 gsf) in its above-grade development. This is based on a site size of 20,000 sf.

In the new 30-floor development scheme, the building will again utilize 23.7 FAR or 474,000 gsf. This is achieved
by the introduction of 15 floors of housing, which allows the building to be eligible for a 3. 0 FAR housing bonus. As U
a result, the project is eligible for a total FAR of 23. 7. ' ;

October 9 2013
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Date: October 22, 2013
Project Name: Park Avenue West Tower.3
Project No: 13154

Re: City of Portland Type 1it Design Review
Memo
To: Kara Fioravanti
1900 SW Fourth Avenue
Portland, OR 97201
From: Robert Thompson, FAIA
Kara,

Pursuant to our recent pre-application conference discussion, we understand that we.will need
to request a new Adjustment for access on SW Park, similar to the initial Adjustment approved-
in 2007. Additionally, we will need to request two Desig:: Modifications {approved in the
originat Design Reviewl: (1) to permit the building’s spire to extend more than 10" above the
maximum height limit of 460°, and (2} to permit the reduction of required loading spaces to one
standard 35" long loading space and one 22.5" long loading space as indicated in our Type HI
submittal. We also understand that the CCMP modifications we are requesting have been -
adequately addressed by the narrative application subm:{tal on file. '

Please include the attached Adjustment application form, together with our narrative
discussion of compliance with applicable criteria set forth in the initial Typé 1l submittal on
file, for purposes of our pending request for Adjustment and Design Modification approval by
the Commission.

Thank you,

Robert Thompson, FAIA

tva architects, inc.
920 sw sixth avenue : suite 1500 " portland, oregon 97204 o
phone: 503 220 0668 * www.tvaarchitects.com ﬁ ?,g?( 5 ‘é“ é‘? %}

Robert Thompson, FAIA Marc Labadie, LEED AP Roderick Ashley, AIA  John Heili, AlA Montgomery J. Hill, A& Tim Wybenga, LEED AP
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Land Use Review Application | File Number:

FOR INTAKE, STAFF USE ONLY _

Date Rec by Qtr Sec Map(s) Zoning .
O typet Qtypen O type ix L type 1 L Type v ‘ Plan District

LU Reviews - Neighborhood

[Y] lN] Uniﬁcorpofa[ed MC District Coalition

[Y] IN] Flood Hazard Area (LD & PD only) Business AssocC

[Y] [N] Potential Landslide Hazard Area (LD & PD only) Related File #

APPLICANT: Complete all sections below that apply to the propdsal. Please print legibly.

Development Sit
e oeation Park Block 4: 750 SW Park Avenue

Cross Street SYV Ninth Avenue : $q. ft./Acreage _20,000sf/0.46 acres
Site tax account number(s) ' : ' ‘
R 246982 R 246979 . R-

R 246980 R 246981 : R

Adjacent property {in same ewnership) tax account number(s)

R R R

Describe project

The Applicant requests a Type Il Design Review to increase the building from 26 stories (approved in
LU 09-136017 MS DZ) to 30 stories, and a Type I Adjustment to permit-access on SW Park (similar to
the adjustment approved in 2007). Additionally, the Applicant requests two Design Modifications which
were approved in the original Design Review: (1) to permit the building's spire to extend more than 10"
above the maximum height limit of 460", and (2) to permit the reduction of required loading spaces to
one standard 35' long loading space and one 22.5' long loading space, as indicated in the Type ill
submittal. The Applicant requests a CCMP Amendment to revise the transfer of unused development
capacity from PB5 to PB4 from 9.1 FAR to the originally approved 11.7 FAR, and to utilize a 3.0 FAR
housing bonus on PB4 based on the reintroduction of housing to the project.
Describe proposed stormwater disposal methods

Connection to 12" storm sewer in SW Park Avenue, 20,000-gallon rainwater harvesting storage tank

ldentify requested land use reviews ‘
Type I Land Use Review, Type Il Adjustment, two Design Modifications, CCMP Amendment

« Design Review - For new development, provide project valuation. $ $119,000,000.00
For renovation, provide exterior alteration value.

+ Land Divisions - Identify number of lots (include lots for existing development).

New street (public or private)? _ 0 yes & no
continued / overt

lu_app 03/17/08 City of Portiand Oregon - Bureau of Development Services
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Applicant Information
- Identify the primary contact person, applicant, property owner and contract purchaser. Include any person that has an interest in your
property or anyone you want to be notified.

« For all reviews, the applicant must sign the Responsibility Statement.
- For land divisions, all property owners must sign the application.

PRIMARY CONTACT, check ali that apply @8 Applicant {1 Owner Other

Name RRobert Thompson, FAIA Signature i,
Company/Organization TVA Architects, Inc.

Mailing Address 920 SW Sixth Avenue, Suite 1500

city _Portland State Oregon Zip Code 97204
Day Phone 503-220-0668 Fax 503-225-0803 email POPt@tvaarchitects.com

Check all that apply W Applicant L1 Owner L1 Other

Name Signature

Company/Organization

Mailing Address

City v State o Zip Code

Day Phone FAX .__email
Check all that apply a Applicant Llowner U other '

Name ) Signature

Company/Organization

Mailing Address
City State Zip Code_

Day Phone . FAX “email
Check all that apply JApplicant L owner (1 Other

Name Signature

Company/Qrganization

Mailing Address

City State___ Zip Code

Day Phone FAX email

Responsibility Statement As the applicant submitting this apptication for a land use review, | am responsible for the accuracy

of the information submitted. The information being submitted includes a description of the site conditions. I-am also responsible for
gaining the permission of the owner(s) of the property listed above in order to apply for this review and for reviewing the responsibility
statement with them. If the proposal is approved, the decision and any conditions of the approval must be recorded-in the County Deed
Records for the property. The City of Portland is not liable if any of these actions are taken without the consent of the owner(s) of the
property. In order to process this review, City staff may visit the site, photograph the property, or otherwise document the site as part of
the review. | understand that $he completeness of this application is determined by the Director. By my signature, | indicate my under-
standing and agreement tpfhie Responsibility Statement.

itting this application @W‘ “F”,ﬁmﬂf Pt
T AR T T ER L

Print name of per,

a

Signature
L4

Phone number ] '505 SRl ' OGS Date P-4V 4 \

lu_app 03/17/08 City of Portland Oregon - Bureau of Development Services



http:recorded.in
http:architects.com

li. _PROPOSED PROJECT

Summary of Request. TMT Development Co.. Inc. requests approval for:

= Type Il Design Review to increase the building from 26 stories (PAWT.2) to 30 stories, .including the addition of
four floors in the mid-section of the tower. The building will now require 23.7 FAR, as approvec1 in the o‘rign’na/
tand use approval (LU 07-140033 MS DZM AD) (PAWT.1). Design review is governed by Chapter 33.825.

«  Central City Master Plan Amendment (CCMP) to: 1) revise the transfer of the unused development capacity
from Park Block 6 (PB 5) (“Sending” Silo) to Park Block 4 (PB 4) (‘Receiving” Site), returning it to the originally
approved 11.7 FAR which leaves 0.3 FAR of development capacity behind on PB 5; and 2} utilize & 3.0 FAR
housing bonus on PB 4 pased on the reintroduction of housing in the project. Such density transfers are
governed by Section 33.510.255, Central City Master Plans.

The applicunt aso requests the following land nse approvals:

«  Type ll Adjustment, (approved in LU 07-140633,) lo permit vehicle access fo the proposed tower garage and
Joading dock from a combined driveway on SW Park Avenue, which according to Map 510-9, is a "Parking
Access-Restricled” Street, as governed by 33.805. :

«  Two Design Modifications (approved in the original Design Review approval): ( 1) to permif the building’é spire to
extend more than 10’ above the maximum height limit of 460", and (2) to permit the reduction of required loading
spaces to one standard 35'long loading space and one 22.5'long loading space.

The applicant understands the Companion Ceniral City Parking Review (CCPR) (LU 07-169105) remains in force,
as it was already permitted. It allows a garage eritrance within 75 of a light rail transit (LRT) alignment. No change
in the location of the combined access to the loading dock and below-grade parking struclure is proposed.

Project Summary.

Due to changes in the recent economic climaie, TMT Development Company, inc., has slected.to add four floors
{0 fis 26-story mixed-use Fask Avenue West Tower, originally annroved in 2007 as a 33-story mixed use building
(PAWT.1) (LU 07-140633 MS DZM AD) and later in 2009 as a modified 26-story mixed-use office building (PAW1.2)
(LU 09-104171 DZ). The proposed design for PAWT.3 includes the addition of four floors in the mid-section of the
tower, for a total of 30 stories: 2 floors of retail, 15 floors of housing, and 13 floors of office. The building’s total height
will increase from 407" to 460" - including roof-top mechanical - which returns the building proportions to a slender
point tower while remaining within the maximum allowable height requirements for this subarea of Downtown.

The original building was approved through a combined transfer of base density (8.7 FAR) and density bonuses (3.0
FAR) from Park Block 5 — the site of Director Park - for a total of 11.7 FAR. The remaining 0.3 FAR was retained on
PB 5 for the park’s above-grade development. Park Avenue West Tower also used a full complement of FAR on ils
site - PB 4 — including a base FAR of 9.0 and bonuses of 3.0, for a total of 12.0 FAR. As a result, the o'riginal building
used the full 23.7 FAR (474,000 gsi) in its above-grade development. This is based on a site size of 20,000 sf.

In the new 30-floor development scheme, the building will again utilize 23.7 FAR or 474,000 gsf. This .is achieved
by the introduction of 15 floors of housing, which allows the building to be eligible for a 3.0 FAR housing bonus. As
a result, the project is eligible for a total FAR of 23.7.




From: Abbaté, Mike

Sent: Wednesday, November 27, 2013 11:30 AM

To: Fioravanti, Kara

Cc: Auerbach, Harry; Lofgren, Todd

Subject: CASE FILE: LU 13-214772 DZM, MS, AD (PC 13-212680), Park Avenue West (South Park Block 4)

TO: Bureau of Development Services Staff: Kara Fioravanti 503-823-5892 / Kara.Fioravanti@portlandoreqon.qov
RE: CASE FILE: LU 13-214772 DZM, MS, AD (PC 13-212680), Park Avenue West (South Park Block 4)

Site Address: Building site: 728 SW 9th Avenue
Floor Area Transfer site: 877 SW Taylor Street, 800 SW Yamhill Street, 825 WI/SW Park Avenue

As owner of Park Block 5, Portland Parks &.Recreation, has no objection to the proposed Central City Master Plan
Amendment to allow an increase in the transfer of floor area from Director Park (formerly known as Park Block 5)tothe
proposed tower site (Park Block 4). Portland Parks & Recreation would like to note that the bonus FAR on Park Block 5 —
0.5 bonus FAR through the “water feature/public fountain bonus option” and 2.5 bonus FAR through the “locker room
bonus option” is owned by Portland Parks & Recreation. In addition, Park Block 5 will retain a base FAR of 6.3:1 to
accommodate 3 small park structures. Transfer of the bonus FAR from Park Block 5 to Park Block 4 will heed to be
agreed upon by the respective owners of the two properties. Attached to this email is the Land Use Covenant
documenting the FAR on Park Block 5. Recital F of that Land Use Covenant reflects that PP&R retains 0:3.1 of the base
FAR. Section 1.1.5 of that Land Use Covenant provides: "Nothing in this Covenant affects any FAR bonus attributable to
the construction of the water feature on Park Block § or any FAR bonus attributable to the construction of the bicycle
lockers under the surface of Park Block 5. The City of Portland will continue to own the bonus FAR atiributable to those -
elements." PP&R previously has expressed its willingness to discuss with the owner of Park Block 5 and/or Park Block 4
the possible transfer of.its remaining bonus FAR, and remains open to that possibility. To date, however, no such transfer
has been negotiated, and the City, through PP&R still owns that bonus FAR.

MIKE ABBATE, ASLA, LEEDTM

Director

503-823-56379

mike.abbate @portlandoregon.gov<mailto: mike.abbate @portlandoreqon.qov>

[cidimage001.jpa@01CEEBS4.1A1ABF00]
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AMENDED L.AND USE COVENANT
INCLUDING :
COVENANT TRANSFERRING FT.OOR AREA RATIO

Grantor: FOX TOWER, L.L.C.
cfo TMT Development Co., Inc.

C Swick, Deputy Glerk
805 SW Broadway, Suite 2020 Swick, Deputy Gle

Multnomah County Official Records 2011-032550

S T T
Grantee: WEST PARK AVENUE, LLC 00808074201100328500080057 v 1 410044 14:21:34 AM
cfo TMT Development Co., Inc. 1RAMMODCCR Cht=1 Sth=21 ATESB

805 SW Broadway, Suite 2020 525.00 $11.00 $15.00 $5.00

Portland, Oregon 97205

Affects: Park Block 5, CITY OF PORTLAND (transferring)
Park Block 4, CITY OF PORTLAND (receiving)

After recording return to:
© Dean N. Alterman
Folawn Alterman & Richardson LLY
805 SW Broadway, Suite 2750
Portland, Oregon 97205

AMENDED LAND USE COVENANT
INCLUDING
COVENANT TRANSFERRING FLOOR AREA RATIO

This Amended Land Use Covenant Including Covenant Transferring Floor Arca Ratio

(this “Covenant”) is made as of December 15, 2010 by FOX TOWER, L.L.C., an Oregon limited

liability company, as holder of an easement and owner of certain improvements on Block 5,
PORTLAND PARK BLOCKS (“Fox Tower”), and WEST PARK AVENUE LLC, an Oregon
limited liability company, as owner of Block 4, PORTLAND PARK BLOCKS ("WPA™, This
Covenant replaces in its entirety the Land Use Covenant Including Covenant Transferring Floor
Area Ratio that was dated as of October 1, 2010 and recorded on December 2, 2010 as
Document No. 2010-151855, Multnomah County Records. This Covenant is entered into for the
purpose of correcting an error of calewlation in the prior covenant.

RECITALS
A, The City of Portland, by and through its Bureau of Parks and Recreation {the
“Parks Bureau”) holds fee title to Block 5, PORTLAND PARK BLOCKS (“Park Block 5,

whicl it acquired by donation. Parks Bureau has constructed a public park on the surface of Park
Block 5, and now operates that park and certain related surface and subsurface improvements.
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B. Fox Tower holds an easement of record to construct and maintain a subsurface
parking garage and certain surface improvements.on and beneath Park Block 5. Fox Tower has
done so, and now operates a parking garage beneath Park Block 3.

C. Parks Burean and Fox Tower have separately agreed to submit Park Block 5 1o
the condominium form of ownership, forming two nonresidential condominium units, under
which Parks Bureau and Fox. Tower will each own one condominium unit on Park Block 5.
Parks Bureau will own a unit located on the surface and used as a public park. Fox Tower will
own a subsurface unit with certain ancillary surface structures that is used as a parking garage.

D. WPA owns Block 4, PORTLAND PARK BLOCKS (“Park Block 4”). 'WPA has
begun construction of an office and retail tower on Park Block 4.

E. The zoning code of the City (the “Code™) regulates the maximumi floor-ares ratio
(“FAR”) for properties in the downtown core area, including Park Block 4 and Park Block 5.
The Code also allows the transfer of wiused FAR from one property to another, under certain
conditions and with certain restrictions. . :

F. Park Blook 5 15 20,000 square feet in area and has a base FAR of 9:1, for a total
allowable floor area of 180,000 square feet. The former owners of Park Block 4 pmchased 8.7:1
of that FAR (equal to 174,000 square feet) from the former owner of Park Block 5 for use to
redevelop Park Block 4, leaving 0.3:1 (equal to 6,000 square feet) with. Park Block 5. Fox
Tower purchased that FAR from the former owners of Park Block 4 with the intent to transfer it
to WPA for use in developing Park Block 4. Fox Tower and WPA now wish to document and
complete that transfer on the public record, for the use of WPA on Park Block 4. By executing
this Covenant, Parks Bureau consents to this transfer but does not undertake any affirmative
obligation to any person or party whomsoever.

NOW, THEREFORE, THE PARTIES AGREL:
Section L Floor Area Ratio Transfer.
11 The reeitals above are true and correct and are part of this Covenant.
12 Fox Tower transfers to WPA, from Park Block 5 and for the benefit of and
appurtenant to Park Block 4, 174,000 square feet of unused FAR (the “Transferred FAR™),

representing a transfer of 8.7:1 of the FAR from Park Block 5, that the prior owners of Park
Block 4 had purchased from the prior owner of Park Block 5 and then assigned to Fox Tower,

1.3 To the extent that this transfer must be ratified or approved by Fox Tower as
current owner of a property interest in Park Block 5, Fox Tower ratifics and approves this

transfer.

1.4 For purposes of this Covenant, the FAR remaining on Park Block 5 is 6,000
square fect. The new base FAR on Park Block 4, before giving cffect to certain density bonuses
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allowed in the zoning code of the City of Porttand, some of which are described in other sections
of this Covenant, is 354,000 square feet.

1.5 Nothing in this Covenant affects any FAR bonus attributable to the construction
of the water feature on Park Block 5 or any FAR bonus attributable to the construction of the
bicycle lockers under the surface of Park Block 5. The City of Portland will continuc to own the
bonus FAR attributable to those elements.

Section Il Land Use Covenant: Retail Use Bonus Option

2.1 Section 33.510.210 of the zoning code allows projects in certain areas that
provide retail uses to receive bonus floor area. For each square foot of retail space in excess of
one-half the site area, one additional square foot of floor space is earned. The project on Park
Block 4 is in a qualifying area. For the benefit of the City of Portland, WPA covenants that it
will construct and maintain retail space on Park Block 4 of not less than 28,000 square feet, for a
retail use bonus of 18,000 square feet (0.9 FAR) in aceordance with Section33.510.210: -

2.2 Inaccordance with Section 33.700.060 of the zoning code, WPA covenants for
the benefit of the City that WPA will comply with all applicable Code requirements and
conditions of approval. If WPA fails to perform its obligations contained in this Section II, then
the City may terminate occupancy of Park Block 4 and seek all necessary injunctive relief,
including seeking to prevent future occupancy of Park Block 4 while a violation of this Section 11
exists.

Section III.  General Provisions

3,1 This Covenant runs with the land and binds and benef its future owners of Park

Block 4 and Park Block 5 and all persons claiming by, ‘dnough and under Fox Tower, WPA, ana
the City of Portland. »

3.2 This Covenant is intended to benefit WPA as owner of Park Block 4 by
.documenting its receipt of FAR from Park Block § and the floor area bonuses provided by
Section 33.510.210 of the Code. This Covenant is also intended to benefit the City of Portland
by assuring that the overall density of development on Park Block 4 and Park Block 5 > does not
exceed the maximum density the Code allows.

33 The owners of Park Block 4 and Park Block 5 will execute and deliver, from time
to time, such reasonable instruments as either of them may deem necessary (a) to confirm that
the transfer of property interest described in this Covenant is a transfer of FAR only and not a
transfer of fee ownership of land or the ownership interests that would create Hiability for real
estale taxes; water, sewer, or other public utility charges; downtown development agency and
similar CLal ges; or any other similar governmental or public agency charges, and (b) to mal\c all
applications and {ilings as may be reasonably necessary to enable the owner of Park Block 4 1o
fully utilize the Transferred FAR.

PAGE 3 - LAND USE COVENANT



http:owncr.of
http:harg,.es

3.4 Fox Tower and WPA will comply with all applicable Code requirements and
conditions of approval of this Covenant.

3.5 Fox Tower warrants to WPA that it is the legal owner of and has good right to
convey the unused FAR, and covenants that it will execute or procure any further necessary
assurances of its rights to make this transfer.

3.6 This Covenant may not be amended without the written consent of the City of
Portland. ,

3.7 This Covenant may be terminated by Fox Tower upon recordation of an
instrument signed by the City and Fox Tower acknowledging that Park Block 4 and Park Block 5
ave no longer subject to the FAR limitations and the resulting FAR calculations as recorded in
this Covenant.

3.8 . ..Inanysuit or action-to enforce this Covenant, the prevailing party will be entitled
to an award of its reasonable attorney fees and costs, at trial and on appeal.

3.9 The parties will submit this Covenant to the Multnomah County Recorder for
recording at the expense of WPA.

FOX TOWER, L.L.C.: WEST PARK AVENUE LLC:
. By Fox Tower, L.L.C., member;

\émomq 9%@/1% \/mm %M%(ﬂﬂ |

Vanessa Sturgeon, ~l\flﬁe_@v@g{g}«r»_ Vanessa Sturgeon, Méhager ~

CONSENT OF CITY OF PORTLAND

The City of Portland, by and through its Bureau of Parks and Recreation, consents to this
Covenant. ‘

DATED this 1% day of Mavch. 2011,
CITY OF PORTLAND:
.. /

Nicholas S. Fish

Commissioner of Parks and Recreation

ACKNOWLEDGMENTS

PAGE 4 - LAND USE COVENANT




QFFICIAL SEAL
SONJA R TUNE
NOTARY PUBLIC - OREGON
. , X COMMISION NO, 414681
State of Oregon ) Y COMMISSION EXPIRES APRIL 1, 2011

County of Multnomah )

This Covenant was acknowledged before me onj{,é ﬁi)/ . 2011 by VANESSA
STURGEON as Manager of Fox Tower, L.L.C., an Ou,gon limited lllellly company, for itself
and as a member of West Park Avenue LLC an Oleg,on limited liability company, as the

voluntary act of each of those companies.

Notary P( lic foP O1eg01
My commission expires / 0?9//

The Consent of the City of Portland to.this Covenant was acknowledged before me on

ores #2011 by NICHOLAS 8. FISH as Commissioner of Parks and Recreation of

the City of Portland as his voluntary act on behalf of the City of Portland.

OFFICIAL SEAL
DION CONNELLYON :
N%TARYSSILE)?\!%O%%%(SM Notary Public fo\Ortgon
YGOF{TMISS!ON EXPIRES JULY 24, 2012 My commission expires % ZL{ (2

PPROVED AS T0 b(‘ifjv(

o] LT
CITY ATTORNEY
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DAVID C. NOREN
Attorney at Law
217 E. Main P.Q. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@norenlaw.com

February 11, 2014

DELIVERED ELECTRONICALLY

Portland City Council

¢/o Council Clerk Karla Moore-Love
1221 SW Fourth Avenue, Room 130
Portland, OR 97204

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
De Novo Hearing February 12, 2014

Dear Mayor Hales and Commissioners:

I represent SEIU Local 49. This case concerns a proposed master plan to transfer
density, in the form of Floor Area Ratio or FAR credits owned by the City of Portland,
from Park Block 5 to Park Block 4, to allow an additional four stories on a previously
approved 26-story building. We urge you to deny the application. For purposes of this
de novo appeal hearing we are emphasizing four reasons you should deny the application,
but we continue to assert all the reasons for denial set out in detail in our three letters to
the Design Commission, copies of which are attached.

1. The application is not consistent with the Central City Plan Policy 3.C to
“encourage the development of housing in a wide range of types and prices and rent
levels.”

The applicant, BDS staff, and the Design Commission have all taken the position that this
policy is merely “aspirational” and that this individual project does not need to provide a
“wide range of types and prices and rent levels.” Instead, they claim this policy is
intended to be a general guide for planning the downtown area as a whole. But their
position ignores two important facts about this case.

First, this application is for a master plan, which allows flexibility by overriding the
specific requirements of the development code, but only if the master plan is consistent
with the broader Central City Plan policies. To get the extraordinary benefit of the
master plan and FAR transfers, the applicant must show how the master plan is consistent
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Portland City Council
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with even the so-called aspirational elements of the Central City Plan. The application
makes clear that the 10 stories of housing will be “high end” and makes no effort to
provide for a range of prices and rents. If this were not a master plan project, high-end
might be enough. But with a master plan, the project should include the range of rents
and prices called for in the Central City Plan.

Second, and of critical importance, is the fact that the FAR credits to be transferred
belong to the city. Because the transfer proposed in the master plan uses city property to
achieve the additional height, the city is party to the transfer and has an obligation to see
that its property is used in a way that is consistent with Housing Policy 3.C. It can and
should do so by denying this application and negotiating with the applicant to require that
the project include a range of rents and prices as part of the consideration the city
receives for the FAR credits.

2. There is no evidence that the owner will transfer the FAR credits; without
the credits the proposed building is not allowed at this location.

The city’s ownership of the FAR credits was not addressed until the appellant raised it at
the Design Commission hearing on November 21. The only evidence on the issue is an
e-mail, dated November 27, from Parks Director Abbaté that states that Portland Parks
and Recreation “has no objection to the proposed Central City Master Plan Amendment”
but makes clear that “the bonus FAR on Park Block 5 — 0.5 bonus FAR through the
‘water feature/public fountain bonus option’ and 2.5 bonus FAR through the ‘locker
room bonus’ is owned by Portland Parks and Recreation.” Mr. Abbaté does say that
“PP&R previously has expressed its willingness to discuss with the owner of Park Block
5 and/or Park Block 4 the possible transfer of its remaining FAR, and remains open to
that possibility.” But this is not evidence that the transfer will occur. There is no
evidence that the City Council has delegated its authority to dispose of real property
interests to the Director of PP&R. There is not any evidence that the City Council (which
does have the authority, within limits, to dispose of real property such as FAR credits)
has or will agree to the transfer, or under what circumstances it may do so.

The applicant has the burden of proving that the application meets the standards of the
development code, including the FAR limits that would restrict the building to the
approved 26 stories. Because there is no evidence that the FAR will be transferred, the
applicant has failed to meet that burden and the application should be denied.

3. Approving this application without requiring some element of affordable
housing may be inconsistent with the federal Fair Housing Act’s requirement to
remove impediments to fair housing, potentially exposing the city to liability
concerning its use of HUD funds.
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The city is the recipient of millions of dollars annually in federal block grants and other
funds that require compliance with the federal F air Housing Act. As a recipient, the city
must certify that it is working to affirmatively further fair housing and reduce
segregation, not just in its public housing programs but in all its programs that affect
housing, including planning and zoning. While the city may reasonably say that it cannot
require affordable housing in every land use case that comes before it, can it fail to
require some element of affordable housing under the circumstances of this case and still
certify that it is working to remove impediments to fair housing?

This case presents an unusually strong basis for requiring affordable housing. The
downtown area has particular high rents and prices that have a disproportionate effect on
racial minorities, the disabled, and familics with children. If the city fails to take this
opportunity, it may have difficulty later demonstrating its commitment to fair housing in
all its programs, as required by federal law.

While the Fair Housing Act’s requirements are not directly applicable as review criteria,
they do provide context for the city’s Central City Plan policies on housing, and should
be considered in deciding whether this application is consistent with those policics.

4. The City erred in processing this application before the Design Commission
rather than the city hearings officer.

33.720.020.B assigns “all land use reviews subject to a Type III proceeding” to the
hearings officer, with limited exceptions that do not apply in this case. One exception
provides that the Design Commission may hear a Type III application for “reviews in the
Central City plan district Jor height and FAR bonuses and transfers.” 33.720.202.C.4.
However, transfers in excess of 3:1 FAR, or transfers of FAR across rights of way, are
allowed (if allowed at all in this subarea) only as part of a master plan. Nothing in the
code authorizes the Design Commission, rather than the Hearings Officer, to review Type
III Central City master plans. The Design Commission findings indicate that this is a
Type II amendment to a master plan, but the application itself states that it is a Type 111
Master Plan request.

Master plans should be reviewed by either a hearings officer or a planning commission
that meets the requirements of state law. Having a specialist body of industry insiders
decide whether a proposal complies with the broad planning policies of the Central City
Plan is contrary to both the city code and state law,

The Design Commission’s failure to follow its own rules of procedure in the two cases
preceding this case at the November 21 hearing led to a delay of nearly seven hours
between the time for which the hearing was noticed and the time it occurred. SEIU’s
working members who attended the hearing were unable to wait while the Design
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Commission dithered for seven hours over just two other cases. A hearings officer would
have followed the rules and the hearing would have occurred in a timely manner.

CONCLUSION

This application should be denied because it is not consistent with the policy to
encourage housing in a wide range of types and prices and rent levels, and because there
is no evidence that the proposed transfer of the city’s FAR credits will occur. SEIU
Local 49 is prepared to work with the city attorney to develop appropriate findings in
support of denial. The finding interpreting the applicability of the housing policy in this
case should emphasize that the transferred property is city property, which requires the
city as well as the applicant to act consistently with the plan policies on housing. Such an
interpretation is legally sound and would be subject to great deference by any review
body, should the applicant decide to appeal a denial.

o
. ,
David C. Noren

ATTACHMENTS:

November 21 Letter from SEIU Local 49
November 21 Letter from Noren
November 27 Letter from Noren
December 5 Letter from Noren

November 27 e-mail from Director Abbaté

Nk =




SEIU

Stronger Together

SERVICE EMPLOYEES
INTERNATIONAL UNION
LOCAL 49

3536 SE 26th Avenue
Portiand, OR 97202-2901
503.236.4919

Fax 503.238.6692

Toll Free 800.955.3352
Toll Free Fax 8885957979
www.seiud9.org
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November 21, 2013

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re:  Park Avenue West, Casefile LU 13-214772 DZ/MS/AD

Dear Chair and Commissioners:

SEIU Local 49 is a private sector union with close to 10,000 members.
Almost a quarter of our members work providing important yet often overlooked
services cleaning and protecting downtown office buildings. The core mission of
SEIU Local 49 is to improve the lives of working people. Our focus on this mission
takes us beyond the four walls of a workplace and encompasses a drive to improve
the livability and sustainability of the communities in which our members live.

Livability for our members means access to good jobs, access to affordable
transportation, access to healthcare, and, most relevant to the issue at hand today,
access to affordable housing.

Janitors, security officers, and their allies are proud of the work they have
done to raise standards for themselves and their families. Yet despite that hard work
and hard-won industry improvements, the increased cost of living and Portland’s
ultra-competitive housing market force many of our members to seek housing far
from their places of work. Ms. Maza’s story, of leaving the city center to be able to
put a roof over her head while continuing to perform her service job in the heart of
the city, is typical. Adela used to live in inner Southeast Portland, near 15th and
Hawthorne; she now lives past 175th and SE Powell. Workers are forced to travel
longer distances, often by bus and late at night, to get from home to work. This
disparity between affordable housing and job quality forces many of our members to
travel upwards of 1.5 hours on public transportation to reach their jobs. Adding
insult to injury, the price of bus fare has steadily increased.

The lack of affordable and accessible housing presents a hardship for our
membership and all service workers. A project of this size in our central core that
secks the special benefit of density transfers should provide some lower cost
housing in return for that benefit. The city should capitalize on this opportunity to
require more affordable housing. Failure to do so adversely impacts our members.

SEIU has a long track record related to affordable and accessible housing for
all. For many years SEIU has partnered with various social and environmental
Justice allies focused on making Portland sustainable and equitable. Access to
affordable housing is an important piece of that work.
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Our past efforts have included participation in a diverse coalition of housing
and transportation advocates in the Legislature regarding the lifting of a ban on
inclusionary zoning that would enable the inclusion of more affordable housing in
public projects. Additionally, we have worked with the Community Alliance of
Tenants and the Portland Housing Alliance. As part of our broader effort to promote
a truly sustainable and equitable Portland, we have been actively involved with the
Coalition for a Livable Future and OPAL.

As an organization we are committed to ensuring that Portland is a city that
works for everyone. We want to see an inclusive city where all workers can live
close to where they work. The working class cannot be segregated out of the
sustainable attributes of our city. The city’s failure to require elements of affordable
housing in this project will therefore adversely affect or aggrieve the members of
SEIU Local 49 and Ms. Maza

Sincerely,

Maggie Long

Director of Property Services

Service Employees International Union, Local 49
(503) 236-4949 x 256

maggiel@seiud9.org
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DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216

e-mail: david@norenlaw.com

November 21, 2013

HAND DELIVERED

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
idear Chalr and Commissioners:

I represent SEJU Local 49 and Adelaida Maza. This project presents an important
opportunity to increase affordable housing in downtown Portland, but the application is
bemg rushed through without participation by the appropriatc decision makers and
without adequately addressing affordable housing policies. The master plan should not
be approved unless it includes some affordable housing.

STANDING

SEIU 49 and Adelaida Maza have standing to participatc in this hearing becausc they
may be adverscly affected or aggrieved by the city’s decision. As described below, the
decision to allow transfer of floor-area ratio (FAR) across a right of way in the
Downtown district is allowed, if at all, only as part of an approved master plan. The
decision is therefore subject to the appreval criteria for central city master plans in
33.510.255.E, which require the applicant to show that “the proposed plan is consistent
with the policy objectives of the Central City Plan.” Thosc policies include Housing
Policy 3.C, “Encourage the development of housing in « wide range of types and prices
and rent levels.” The application narrative makes clear that the proposed residential usc
will be for “high end™ units, not for a wide range of rent levels. The union’s membership,
folks like Ms. Maza, increasingly must relocate a distance from the city center in order to
find affordable housing, yct the service jobs they perform--—-as janitors, sccurity guards
and similar Jower-wage workers --- are often located in the central city, forcing them to
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travel longer distances, often by bus and late at night, to get from home to work. The
city’s failure to require elements of affordable housing will therefore adversely affect or
aggrieve the members of SEIU Local 49 and Ms. Maza.

We are including in the record a video disk about Ms. Maza, a union member who works
downtown, lives i east county where housing is more affordable, and struggles with
public transportation to get to and from her work. Folks like Ms. Maza deserve more
opportunities for housing near their jobs.

PROCEDURAL HISTORY

This project was first reviewed and approved in 2007 as a central city master plan under
33.510.255, with related design review under Chapter 33.825 (Casefile LU 07-140633
MS DZM AD). That matter was processed as a Type I review by the Design
Commission and went to the City Council on appcal. The project as approved included
transfer of 11.7:1 FAR from Park Block 5 to Park Block 4, nearly doubling the FAR for
the project site. It also included ten floors of residential use with 84 condominjum units.
Blocks 4 and 5 were at that time owned by closely related entities, TMT and the Marilyn
Moyer Charitable Trust. Block 5 had been acquired for seven million dollars in 2006 but
was subject to a deed restriction requiring surface development be limited to usc as park,
with possible one-story structures on 30% of the area. The transfer of 11.7 FAR
authorized by the master pian granted an extraordinary bonus to | MT, since it could not
have used the surface of Block 5 for development anyway.

In 2008, Portland Park Block $ was deeded to the City of Portland.

In 2009 the applicant requested a change to the Master Plan to reduce the project to 26
stories, eliminate the residential use, and transfer some of the FAR (2.6:1) back 1o Park
Block 5. That central city master plan (Casefile LU 09-136017 MS DZ), with only 9.1
FAR transferred from Block 5 to Block 4, was approved by a Type 1l review by the
Design Commission; it was not appealed to the City Council, and remains the approved
master plan for the site.

The applicant is now, in 2013, seeking to transfer FAR yet again, back from Block 3 to
Block 4, to increase the height to 30 floors, and (o again include housing, now 15 floors
of rental units. Initially, the applicant did not apply for a master plan review, lis
application, submitted on July 19, 2013, was only for design review. The application was
deemed complete on the day it was submitted and the matter was promptly processed as a
Type I1 Design Review. SEIU Local 49 submitted written comments requesting that
affordable housing be addressed as part of the decision. The application was approved
without any review of master plan standards. SEIU Local 49 and Adelaida Maza timely
filed an appeal, identifying incorrect processing of the application as one ground for
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appeal.  The matter was promptly scheduled for an appeal hearing before this Design
Commission, but the applicant withdrew the application the day before the hearing.

On the same day, October 9, the applicant submitted the application in this case, seeking
a Type III proceeding for both design review and a central city master plan. The signed
application form does not identify Park Block S as being part of the application, and
neither the application form nor the narrative identifies the City of Portland as the owner
of Block 5; instead the narrative states that Block 5 is owned by the Marilyn Mover
Memorial Trust. There is no indication in the filc that the applicant obtained the consent
of the owner of Block 5 to apply for this master plan.  The application was deemed
complete on October 14, but on October 22 the applicant submitted a revised application
form, still not identifying Block 5 as part of the application and not identifying any
owners; this form added a Type II adjustment request. The notice of hearing was sent on
November 1. A revised narrative was submitted on November 8 addressing the
adjustment criteria.

PROCEDURAL ERRORS

1. Type I review of Central City master plans must be by a hearing before the
Hearings Officer, not before the Design Commission.

33.726.020.B ussigns “all land use reviews subject 1o a Type I proceeding™ w ihe
Hearings Officer, with limited exceptions that do not apply in this case. One exception
provides that the Design Commission may hear a Type 11 application for “reviews in the
Central City plan district for height and FAR bonuses and transfers.” 33.720.202.C.4.
However, transfers in excess of 3:1 FAR, or transfers of FAR across rights of way, are
allowed (if allowed at all in this subarca) only as part of a master plan. Nothing in the
code authorizes the Design Commission, rather than the Hearings Officer, to review Type
I Central City master plans. The proper procedurc for hearing both a Type I1T design
review by the Design Commission and a Type Il master plan by the Hearings Officer is a
“joint hearing before the upplicable review bodies™ as set forth in 33.720.020.G.3. The
carlier master plan approvals in 2007 and 2009 were approved by the Design
Comnussion rather than the Hearings Officer, but this master plan must now go through
the proper procedure, before the Hearings Officer, rather than be reviewed by the Design
Commission, which had no authority to approve master plans in the first place. Thercfore
the application review procedure being used in this case violates the city code, and this
Design Commission lacks authority to approve this application.

ORS 227.175 governs how cities may process applications for permits and zone changes.
ORS 227.175(3) provides: “Ixcept as provided in subscction (10) of this section, the
hiearings officer shall hold at least one public hearing on the application.” ORS
227.175(1)(a)(A) provides generally that “the hearings officer or such other person as
the governing body designates inay approve or deny an application for a permit without
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a hearing if the hearings officer or other designated person” provides notice and an
opportunity to appeal; this exception to the requirement for a hearing before a hearings
officer is commonly referred to as a Type 1 procedure. The statute does not provide that
an “other person authorized by the governing body” may conduct the hearing on a permit.
Therefore the application review procedure for this matter established by the city violates
state law, and this Design Commission lacks authority to approve this application.

The procedural error of reviewing the master plan application by a hearing before the
Design Commission prejudices the parties’ substantial rights. ORS 227.175(10)(a)(D)
provides that an appeal from a decision, other than a decision by a hearings officer after a
hearing, “shall be to a hearings officer, the planning commission or the governing body.”
ORS 227.030(4) provides that “no more than two members [of a city planning
commission] shall be engaged in the same kind of occupation, business. trade or
profession.” Three members of this Design Commission are architects, two are landscape
architects, and one is an urban designer. Arguably all six are “engaged in the same kind
of occupation, business, trade or profession,” but certainly at least three are in the same
profession. This Design Commission does not meet the requirements for a planning
commission under state law, and is therefore not authorized to conduct hearings on
appeals of Type 11 decisions, as a planning commission would be. Its lack of experience
and familiarity with the broader planning issues addressed by the Planning and
Sustainability Commission (which does meet the state requirements for a planning
commission, with the city code iimitation on membvership a verbatim copy of the state
requirement) prejudices the parties’ substantial rights to a review body more familiar with
the comprehensive planning process, and in particular with the housing policies of the
Central City Plan, than this Design Commission composed of design professionals
charged with reviewing design issues. '

2. The signed application form does not identify Block 5 as part of the application
and does not identifv the owner of Block 5.

33.730.060.C requires that the signed application form include an “accuwrare legal
description, tax account numbers and location of the property...and the name und
addresses of all property oveners.” Portland Park Block 3 is not identified on the si gned
application form, so it may not be considered as part of the application, and the
application must therefore be denied. Block 5 is now owned by the City of Partland, vel
the City is not identified as the owner in any of the application or file materials, including
in the staff report. The application narrative is apparently a hurried reworking of the
2007 and 2009 applications; it states that Block 5 is owned by the Marilyn Moyer
Charitable Trust and that Block 4 is owned by Fox Tower LLC. In fact (as the signed
application form states) Block 4 is owned by West Park Avenue LLLC. Block 5, which is
not identified at all on the signed two-page application form, is owned by the City of
Portland, and there is no indication whether anyone at the City of Portland has agreed fo
this proposed FAR transfer. The city should certainly have been identified in the
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application and the notice as the owner of one of the properties that is the subject of the
central city master plan.  Failure to so identify thc owner prejudices the parties’
substantial right to engage the owner concerning the proposed use. Only by searching
property records were we able to determine that in fact the City of Portland, and not TMT
or any related entity, owned Block 5; the application narrative is very misleading. The
applicant who signed the application form, architect Robert Thompson, gave assurance in
the Responsibility Statement that the information on ownership was accurate and that he
had gained the permission of the property owners identified in the application. Because
the signed application failed to identify Block 5 as part of the deveiopmient site and failed
to identify the City of Portland as the owner of Block S, and because the applicant
apparently did not confer with the owner of Block 5 or secure the owner’s permission to
submit the application, Block 5 may not be considered as part of this application, and the
requested FAR transfer from Block § must be denied.

The city should only be processing permit applications from owners, pursuant to ORS
227.175(1), not from “applicants™ who are not owners; approving this application without
proof that the City has consented to the application is therefore a violation of state law.

3. The revisions to the application were made less than 10 days before the notice of
the request was mailed.

33.730.060 requiies that any chaiges to an application that substantiaily alter the reguest
must be made at least 10 days before the notice of the request is mailed. The applicant
submitted a revised signed application dated October 22, but there is no indication on the
form or in the file when it was actually received or determined to be complete. Sce
Exhibit G.3. The application for an adjustment is therefore not timely and may not be
considered as part of this hearing, nor may the revised application narrative submitted on
November 8. The submittal of the revised narrative significantly delayed the city’s
response to our request for a copy of the narrative; it was not made available until late
last Friday, six days before the hearing. All of this is indicative of the haste with which
this application is being rushed through the process.

SUBSTANTIVE REVIEW CRITERIA

I. Housing Policy 3.C is a compelling reason to require affordable housing as part
of this master plan.

The first master plan approval criterion is “7he proposed plan is consistent with the
policy objectives of the Central City Plan.” 33.510.255 E.1 The application has not
adequately addressed the policy objectives of the Central City Plan.  As the purpose
description of the Central City Master Plan provides, at 33.510.255. A, “the additional
development potential and flexibility is possible because the plan is used to demonsirare
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that the policy objectives of the Central City Plan and the public service needs of the area
are addressed.”

In addressing the Central City Plan policies, the application narrative mentions only the
first element of Policy 3 (Housing). The application narrative does not address Plan
Policy 3 as a whole. In particular it does not address the Policy 3.C objective to
“encourage the development of housing in a wide range of types and prices and rent
fevels.” This policy objective allows the city to require affordable housing as part of the
trade-off for the additional development potential that would be authorized by this new
master plan.

If this project is to get the extraordinary benefit of the requested FAR transfers it should
provide al least some affordable housing, so that that lower-income working folks like
SEIU’s members who work downtown can afford to live near their work. We request
that you either deny the application as inconsistent with the policies of the Ceniral City
Plan, or that you impose a condition of approval to require a substantial affordable
housing component as part of your approval of residential use and building expansion.

2. Floor area ratio transfers are not allowed to cross rights of way in this subarea,
even as part of a master plan.

The relevant approval criteria for FAR transfers are as follows: 33.510.200.B:  “Floor
area ratios greater than that shown on Map 510-2 [ie. 9.0:1) are prohibited unless
allowed by Subsections C. through G., below, or by 33.510.210 [1.e. bonuses].”
33.510.200.C.1: “Except as provided by C.2 through C.5 [not relevant to this case],
below, increases in FAR, whether by transfers of floor area or honus Jloor area options,
of more than 3 to 1 are prohibited.” 33.510.200.D .1: “Floor area transfers across
rights-of-way are prohibited in the Downtown subdistrict.” 33.510.255.B: A central city
master plan can allow flexibility where it “allocates allowed floor arca to individual
development sites that will not remain in the same ovwnership.” Taken together, these
provisions prohibit any transfer of FAR greater than 3:1, and prohibit any transfers
across rights of way in the Downtown subarea. The master plan flexibility 1s to “allocate
floor area to individual sites that will not remain in the same ownership.” It does not
authorize floor area ratio transfers across rights of way in the Downtown subarea or
otherwise trump the limitations in 33.510.200.C.1 and 17.1.

CONCLUSION

This application should be denied because the Design Commission lacks authority to
approve it. It should also be denied because it is not consistent with the policy to
encourage housing in a wide range of types and prices and rent levels, and because the
proposed FAR transfers are prohibited in this subarca. In the alternative, any approval
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should require an affordable housing component for some of the additional floors being
approved for residential use.

If this matter is not continued, please leave the record open for additional testimony.

Very truly vourse.-




DAVID C. NOREN
Attorney at Law
217 E. Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216

c-mail: david@norenlaw.com

November 27, 2013

SENT ELECTRONICALLY

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
Dear Chair and Commissioners:

I represent SEIU Local 49 and Adelaida Maza. This additional material is in response 1o
the oral comments of the applicant’s attorney, Steven Pfeiffer, at the hearing on
November 21.

Mr. Pfeiffer argued that the city’s comprehensive plan policies, in particular the Central
City Plan policy concerning housing, were not applicable to a permit application such as
this. Mr. Pfeiffer contended that only land use regulations apply here, and that the
comprehensive plan policies only apply to plan amendments. However, the land use
regulations themselves, specifically the central city master plan criteria, make the Central
City Plan policies applicable to master plans. The application narrative and staff report
both recognize this, identifying Policy 3, “Housing,” as an applicable review criterion,
but failing to address the “further statements” of the policy, including the Policy 3.C
objective, “encourage the development of housing in a wide range of types and prices
and rent levels.” The “Plan Organization” section at page 7 of the Central City Plan
makes clear that “the policies include ‘further statements’ which provide explicit target
accomplishments for the community.” Copies of the Central City Plan Organization
section and of Policy 3 are attached.

Mr. Pfeiffer also argued that the restrictive covenant that severcly limits surface
development of Block 5 is not relevant. It may be that the private covenant limiting
development (and thus limiting floor-area ratio that could be developed on Block 5) does
not of itself prevent transfer of FAR to Block 4. However, the restrictive covenant is
relevant in considering whether to approve a master plan, because compliance with the
Housing Policy 3.C objective should consider whether requiring affordable housing is
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appropriate in a particular instance. Because this applicant is getting the extraordinary
benefit of the FAR transfer from a block that could not be developed in any case, it is
more appropriate to consider, and impose, an affordable housing requirement than if the
applicant were actually giving something up to get the FAR transfer.

The application should be denied because it is not consistent with the policy to encourage
housing in a wide range of types and prices and rent levels, and because the proposed
FAR transfers are prohibited in this subarea. In the alternative, any approval should
require an affordable housing component for some of the additional floors being
approved for residential use.

Very truly yours,

é/"ﬁavid C. Noren

Attachment (2 pages)

cc Steven Pfeiffer




Plan Organization

The Adopted Central City Plan consists of several parts. The Plan Map and Land
Use Designations, Vision Statement, and the Goal and Policies make up the Plan
that was adopted by ordinance by the City Council. Also adopted by resolution
were the action charts, maps, and district urban design plans which accompany
the policies.

A color fold-out Plan Map, showing land use designations and some of the major
thematic elements of the Plan, is included as part of the Plan. On the reverse
side, there is a map of the predominant land uses in the Central City. The
supplemental maps included in this Plan also reflect the land use information
and plan elements on the fold-out Plan Map.

The Vision statement guides the adoption and future implementation of the Plan.
The Vision illustrates where the Plan is leading us and provides a standard by
which to measure the Plan's success. Following the Vision is the Plan Goal.
This Goal ties the Central City Plan to Portland's adopted Comprehensive Plan,
making the Plan and its 21 policies a part of the Comprehensive Plan. The Vision
and the Goal set the stage for the body of the Plan. '

The Plan is built around 21 policies for the Central City. The first 12 policies
reflect the areas of functional study covered by the Steering Committee and
Functional Advisory Committees. The next policy addresses future review and
monitoring of the Plan. Policies 14 through 21 address the districts that make up
the Central City, with one policy for each district. The policies include "further
statements” which provide explicit target accomplishments for the community.

The charts and maps illustrate the ideas for implementing each of the Central
City Plan policies. The proposals are assigned a time-frame for action
(immediate, short, or long-range), and a possible lead implementing agency or
agencies is identified. The proposal, in some cases, is indexed to a fuller
discussion and explanation in the Description of Selected Actions and Strategies,
Plan and Supplemental Maps, and the Code Amendments sections of this report.
All actions and strategies listed on the action charts were adopted by resolution,
those which specify changes in zoning designations or in the zoning code were
implemented with the Plan at the time of its adoption through an ordinance that
amended the City's Comprehensive Plan and Zoning Code. Programs and
projects formally approved by the Council by resolution are approved on a policy
basis but without the binding force of law.

Functional and district maps accompany the policies and illustrate further the
proposals listed on the action charts and provide a geographic context for actions
that are site specific. The maps which accompany the functional topic policies
are of the whole Central City study area and present area-wide relationships. The
maps which accompany the district policies are detailed urban design plans for
the districts. Each urban design plan illustrates the proposals contained in the
district action chart. They also present more specific details for the location of
such elements as district gateways.

Htustrations of the Portland of the future as envisioned by this Plan are presented
throughout this report. Generally, these are an artist's concept of what a specific
new development or improvement might look like. The illustrations are not
intended as images of how things will look, or even should look, but how they
might look. As development occurs, those working on the implementation of the
idea will produce a final design of the projects. The illustrations in this document
are a starting place for the creative individuals to build on.
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Policy 3: HOUSING

Maintain the Central City’s status ag Oregon's principal high density
housing area by kecping housing produetion in pace with new job creation.

FURTHER:

A. Promote the construction of at least 5,000
new housing units in the Central City by the
year 2010,

B. Preserve and encourage rehabilitation of
existing housing.

C. Encourage the development of housing in a
wide range of types and prices and rent
levels.

D. Foster the growth of housing to help
reinforce the Central City as a lively urban
area, especially during evenings.

E. Secure greater regional participation in
addressing the housing needs of the
homeless, low-income and other special
needs populations.

F. Where residential development is required,
assure that when development of the
housing is deferred to the future the housing
site is designated and zoned residential.
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DAVID C. NOREN
Attotney at Law
217 E, Main P.O. Box 586
Hillsboro, Oregon 97123-0586
Telephone: (503) 640-2661 Fax: (503) 648-7216
e-mail: david@norenlaw.com

December 5, 2013

SENT ELECTRONICALLY

Portland Design Commission

Portland Bureau of Development Services
1900 SW Fourth Avenue, Suite 1500
Portland, OR 97201

Re: Park Avenue West Casefile LU 13-214772 DZ/MS/AD
Dear Chair and Commissioners:

I represent SEIU Local 49 and Adelaida Maza. This letter is in response to the material
submitted by the applicant’s attorney, Steven Pfeiffer, in his letter of November 27,2013,

1. Design Commission as Review Body. Mr. Pfeiffer argues that the Design
Commission is the proper review body despite the individual commissioners’
professional work, because the city’s leadership has decided they are. But the city must
still comply with state law, which prescribes membership of planning commissions, and
it is clear that the Design Commission does not meet the requirements for a planning
commission. This error prejudices my clients’ substantial rights because, pursuant to
ORS 227.175, appeals of Type II decisions may only be heard by a hearings officer or a
planning commission or city council. The procedural error of having a Type III permit
hearing conducted by the Design Commission cannot be excused (as would a planning
commission decision) on the grounds that they are authorized by state law to hear appeals
of Type II decisions. Decisions by the Design Commission as the initial hearings body
are not allowed under ORS 227.175, and the application should be denied.

2. Consent of the City to Application. Mr. Pfeiffer argues that the city, through its
Bureau of Parks and Recreation, did not need to consent to the application because they
were mailed notice of it, but then provides an e-mail, dated November 27, 2013, from the
Bureau director stating that Parks and Recreation “has no objection” to the proposed
master plan. There is no evidence that the applicant conferred with the owner of Park
Block 5 or gained permission before submitting the application. Moreover, attached to
Mr. Abbate’s e-mail is a recorded covenant concerning the earlier FAR fransfers of 8.7
FAR from Park Block 5, in which the city stated its consent to those transfers, which
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were a fait accompli by the time the city took ownership. That consent was signed by the
Parks and Recreation Commissioner. Consent from that level -- an elected City
Commissioner directly responsible to the voters - should be required in this instance as
well.

3. Revisions to Application. Mr. Pfeiffer presented no evidence concerning when
the revised application form was in fact received by the city. Instead he argues that the
revisions in the revised application narrative (which is dated November 7, not October
22, as he asserts) were not substantial and thercfore the time limits of 33.730.060 do not
apply. The revised application form dated October 22 and the revised application
narrative dated November 7 are substantial revisions because they include the requests
for an adjustment and for two design modifications that were not included in the October
9 application. Approval despite the applicant’s failure to timely submit the application
for adjustment and design modification will be a procedural error that prejudices my
clients’ substantial rights because the project cannot go forward as presented without
these additional approvals.

Alttached are copies from the casefile of the following: the first signed application form
showing it was received on October 9; the “Summary of Request” from the application
narrative dated October 9; the memo and revised application form dated October 22 with
no indication when they were received by the city; and the “Summary of Request” from
the application narrative dated November 7, 2013. Together these show that the
application was substantially revised to include the adjustment and design modification
requests.

Very truly/‘ky

//

David C. Noren

Attachment (7 pages)

cc Steven Pfeiffer




City of Portiand, Oregon - Bureau of Development Services [ifr
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Land Use Review Application | riie number: /41 |7 - 74777 -

Il
FOR INTAKE, STAFF USE ONLY
Date Rec I/ﬂ - 07 ~ / 3 by p\ ‘z Qtr Sec Map(s) 30 2 0’ Zoning CX 4

. . LAY
2 Type | O Type Ix O Type It 22 Type lix /Type M QTypelv | Plan District (M CA W

4]
LU Reviews_ [> &~ Neighborhood Douvnto2 v
Y] [Tsé\ Unincorporated MC District Coalition W / I\/ w
[Y] M Flood Hazard Area (LD & PD only) Business AsSsoc D . /-Z C'

[Y] fb@{l Potential Landslide Hazard Area (LD & PD only) Related File # ,77’— 2z /rz (/ 8() FC/

APPLICANT: Complete all sections below that apply to the proposal. Please print legibly.

Development Site .
Address or Location Park Block 4: 750 SW Park Avenue

¢ SW Ninth Avenue

20,000 sf/0.46 acres

Cross Stree Sq. ft./Acreage

Site tax account number(s)

R 246982 R 246979 ' R
R 246980 R 246981 R
Adjacent property (in same ownership) tax account number(s)

R R R

Describe project (attach additional page if necessary)

The applicant requests a revision of LU 09-136017 MS DZ to add 4 floors to the previously approved mixed-use PAWT
tower and an increase in eligible FAR bonuses, as follows: 1) Type Il Design Review 1o increase the building from 26
stories to 30 stories - removing 11 floors of office and replacing those floors with 15 floors of residential - for a net
increase of 4 stories; 2) Type Ill CCMP to revise the transfer of the unused development capacity from PB5 to PB4
from 9.1 FAR to the originally approved 11.7 FAR, and utilize a 3.0 FAR housing bonus on PB4 based on the
reintroduction of housing to the project. ' :

Describe broposed stormwater disposal methods
Connection to 12" storm sewer in SW Park Avenue, 20,000-gallon rainwater harvesting storage tank

ldentily requasted land use reviews
Type Hll Land Use Review, Type Il CCMP

For renovation, provide exterior alteration value. $.119,000,000.00
AND provide total project valuation. 3

* Land Divisions - Identify number of lots (include lots for existing development).
New street (public or private)? : Wyes dno
continued / over 4

lu_app 04/23/13 City of Porliand Oregon - Bureau of Development Services
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Applicant Information . ' )
« ldentify the primary contact person, applicant, property owner and contract purchaser. Include any person that has an interest in your

property or anyone you want to be notified.
- For all reviews, the applicant must sign the Responsibility Statement.
« For land divisions, all property owners must sign the application,

1 other Architect

PRIMARY CONTACT, check all that apply [l Applicant L1 Owner
NameRobert Thompson, FAIA Signature

W R zT Prpein]

A

Company/Organization 1VA Architects, Inc.
Mailing Address 920 SW Sixth Avenue, Suite 1500

cityPortland StateOR Zip Code 97204
Day Phone 203-220-0668 FAX503-225-0803 emailPobt@tvaarchitects.com

Check all that apply ] Applicant Owner [ Other - rwd

7 1 N U/ =
Name Lamont Smith Signaturg} J/é\,\)v'\//[ ‘/J /<i/\/\/‘“ . /

!

Company/Organization_| MT Development et

Mailing Address 805 SW Broadway Street, Suite 2020

city Portland State OR._ - Zip Code 97205

Day Phone 503-241-1111 FAXS03-241-1999 emait lamont@tmtdevelopment.com
Check all that apply [JApplicant  [Jowner [JOther .

Name Sighature

Coumpany/Crganization

Mailing Address ’
City State ' ' __Zip Code

Day Phone ' FAX ’ email _

Check all that apply J Applicant [Jowner [ other '

Name Signature

Company/Organization

Mailing Address

City, State . Zip Code

Day Phone FAX email

Responsibility Statement As the applicant submitting this application for a land use review, | am responsible for the accuracy

of the information submitted. The information being submitted includes a description of the site conditions. | am also responsible for
gaining the permission of the owner(s) of the property listed above in order to apply for this review and for reviewing the responsibility
statement with them. If the proposal is approved, the decision and any conditions of the approval must be recorded in the County Deed
Records for the property. The City of Portland is not liable if any of these actions are taken without the consent of the owner(s) of the
property. In order to process this review, City staff may visit the site, photograph the property, or otherwise document the site as part of -
the review. | understand that the completeness of this application is determined by the Director. By my signature, | indicate my under-
standing and agreement to the Responsibility Statement.

Robert Thompson, FAIA

Print name of pe submitting this application

Signature
Phone number 203-220-0668 Date October 9, 2013

2

u_app 04/23/13 City of Portland Oregon - ﬁureau of Development Services
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Summary of Request. TMT Development Co., Inc. requests a revision of LU 07-140633 MS DZM AD to reflect an
increase in the building's size and eligible floor-to-area (FAR) bonuses, as follows:

»  Type Ill Design Review to increase the buiiding from 26 stories to 30 stories, including the addition of four floors
in the mid-section of the tower. The building will now require 23.7 FAR, as approved in the original land use
approval (LU 07-140633 MS DZM AD). Design review is governed by Chapter 33.825. :

»  Type lll Central City Master Plan (CCMP) to: 1) revise the transfer of the unused development capacity from Park
Block 5 (PB 5) (“Sending” Site) to Park Block 4 (PB 4) ("Receiving” Site), returning it to the originally approved
11.7 FAR which leaves 0.3 FAR of development capacity behind on P8 5; and 2) utilize a 3.0 FAR housing bonus
on PB 4 based on the reintroduction of housing in the project. Such density transfers are governed by Section
33.510.255, Central City Master Plans

There will be only minor changes to the ground floor, none of which affect the location of the combined driveway
for the loading dock and underground garage entrance. This being the case, no change is sought in the Type I
Adjustment also approved in LU 07-1 40633, to permit vehicle access on a “Parking Access-Restricted” Strest, or the
companion Central City Parking Review (CCPR} (LU 07-1691 05) to allow a garage entrance within 75’ of a light raij
transit (LRT) alignment. Thus, the applicant requests that these companion approvals remain in force :

The three Design Modifications granted as part of the original Design Review approval must also be retained. The

first of these is to permit the rooftop mechanical penthouse to be located within 15 of the edge of the building on all

Project Summary

Due to changes in the recent economic climate, TMT Development Company, Inc., has elected to add four floors .
to its 26-story mixed-use Park Avenue West Tower, originally approved in 2007 as a 33-story thixed use building
(PAWT.1) (1.0 07-140633 MS DZM AD) and later in 2009 as a madified 26-story mixed-use office building (PAWT.2)
(LU 09-104171 DZ). The proposed design for PAWT.3 includes the addition of four floors in the mid-section of the
tower, for a total of 30 stories: 2 floors of retail, 15 floors of housing, and 13 floors of office. The building’s total height .
will increase from 407’ to 460’ - including roof-top mechanical - which returns the building proportions to a slender
point tower while remaining within the maximum allowable height requirements for this subarea of Downtown.

The original building was approved through a combined transfer of base density (8.7 FAR) and density bonuses (3.0
FAR) from Park Block 5 — the site of Director Parik - for a total of 11.7 FAR. The remaining 0.3 FAR was retained on
PB & for the park’s above-grade development, Park Avenue West Tower also used a full complément of FAR on its .
site - PB 4~ including a base FAR of 9.0 and bonuses of 3.0, for a total of 12.0 FAR. As a result, the original building

In the new 30-floor development scheme, the building will again utilize 23.7 FAR or 474,000 gsf. This is achieved
by the introduction of 15 floors of housing, which allows the building to be eligible for a 3.0 FAR housing bonus. As Ly
a result, the project is eligible for a total FAR of 23.7. '

October © 2073




Date: October 22, 2013
Project Name: Park Avenue West Tower.3

Project No: 13154
Re: City of Portland Type Il Design Review
Memo
To: Kara Fioravanti
1900 SW Fourth Avenue
Portland, OR 97201
From: Robert Thompson, FAIA
Kara,

Pursuant to our recent pre-application conference discussion, we understand that we will need
to request a new Adjustment for access on SW Park, similar to the initial Adjustment approved:
in 2007. Additionally, we will need to request two Desig:: Modifications (approved in the
originat Design Review): (1) to permit the building’s spire to extend more than 10" above the
maximum height limit of 460°, and (2} to permit the reduction of required loading spaces to one
standard 35 long loading space and one 22.5 long loading space as indicated in our Type il
submittal. We also understand that the CCMP modifications we are requesting have been
adequately addressed by the narrative application submz{tal on file. '

Please include the attached Adjustment application form, together with our narrative
discussion of compliance with applicable criteria set forth in the initial Typ'e Hl submittal on
file, for purposes of our pending request for Adjustment and Design Modification approval by
the Commission. . '

Thank you,

Robert Thompson, FAIA

tva architects, inc.

920 sw sixth avenue : suite 1500 * portland, oregon 97204 g p

phone: 503 220 0668 * www.tvaarchitects.com ) !i# g«é‘,&‘ é’i %
3 ,4; . .

Robert Thompson, FAIA Marc Labadie, LEED AP Roderick Ashley, AIA John Heili, AlA Montgomery J. Hill, AlA Tim Wybenga, LEED AP
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Land Use Review Application | Fie Number:

FOR INTAKE, STAFF USE ONLY v

Date Rec by - Qtr Sec Map(s) Zoning __
Q Typet Orypen Qrype i L rype m L ype v  Plan District

LU Reviews : Neighborhood

[Y] IN] Unincorporated MC District Coalition

[Y] [N] Flood Hazard Area (LD & PD only) Business Assoc

[Y] [N] Potential Landslide Hazard Area (LD & PD only) Related File #

APPLICANT: Complete all sections below that apply to the propésa!. Please print legibly.

Development Site
Addresz or Location Park Block 4. 750 SW Park Avenue

Cross Street SV Ninth Avenue : $q. ft/Acreage 20,000sf/0.46 acres
Site tax account number(s) ' '
R 246982 R 246979 . R~

R 246980 R 246981 : R

Adjacent property {in same ownership) tax account number(s)

R R R

Describe project

The Applicant requests a Type lll Design Review to increase the building from 26 stories (approved in
LU 09-136017 MS DZ) to 30 stories, and a Type Il Adjustment to permit-access on SW Park (similar to
the adjustment approved in 2007). Additionally, the Applicant requests two Design Modifications which
were approved in the original Design Review: (1) to permit the building's spire to extend more than 10"
above the maximum height limit of 460", and (2) to permit the reduction of required loading spaces to
one standard 35' long loading space and one 22.5' long loading space, as indicated in the Type I
submittal. The Applicant requests a CCMP Amendment to revise the transfer of unused development
capacity from PB5 to PB4 from 9.1 FAR to the originally approved 11.7 FAR, and to utilize a 3.0 FAR
housing bonus on PB4 based on the reintroduction of housing to the project.
Describe proposed stormwater disposal methods
Connection to 12" storm sewer in SW Park Avenue, 20,000-gallon rainwater harvesting storage tank

Identify requested land use reviews
Type I Land Use Review, Type Il Adjustment, two Design Modifications, CCMP Amendment

« Design Review - For new development, provide project valuation. % $119,000,000.00

For renovation, provide exterior alteration value.

"« Land Divisions - Identify number of lots (include lots for existing development).
New street (public or private)? ] yes & no
continued / overt

lu_app 03/17/08 City of Portiand Oregon - Bureau of Development Services
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Applicant Information
- identify the primary contact person, applicant, property owner and contract purchaser. Include any person that has an interest in your
property or anyone you want to be notified.
- For all reviews, the applicant must sign the Responsibility Statement.
- For land divisions, all property owners must sign the application.

PRIMARY CONTACT, check all that apply @ Applicant ({1 Owner 44l Other
Robert Thompson, FAIA :

Name Signature . T
Company/Organization TVA Architects, Inc.

Mailing Address 920 SW Sixth Avenue, Suite 1500

city_Portiand State Oregon Zip Code 97204
Day Phone 503-220-0668 Fax 503-225-0803 omail Pobt@tvaarchitects.com
Check all that apply W Applicant I oOwner 1 Other

Name Signature

Company/Organization

Mailing Address

City State __ ZipCode____
Day Phone FAX ._email -

Check all that apply C] Applicant [l owner oOther

Name _ Signature

Company/Organization

Mailing Address

City State Zip Code_

Day Phone ' FAX “email

Check all that apply Applicant [ Owner Ul Other

Name Signature

Company/Organization

Mailing Address

City State_ Zip Code

Day Phone FAX email

Responsibility Statement As the applicant submitting this application for a land use review, | am responsible for the accuracy

of the information submitted. The information being submitted includes a description of the site conditions. I-am also responsible for
gaining the permission of the owner(s) of the property listed above in order to apply for this review and for reviewing the responsibility
statement with them. If the proposal is approved, the decision and any conditions of the approval must be recorded-in the County Deed
Records for the property. The City of Portland is not liable if any of these actions are taken without the consent of the owner(s) of the
property. In order to process this review, City staff may visit the site, photograph the property, or otherwise document the site as part of
the review. | understand that jhe completeness of this application is determined by the Director. By my signature, | indicate my under-
standing and agreement to#fie Responsibility Statement.

iing this application /A UBEFE] ~ TPAPrif=SaAd  AoAp S
R AR 7T ERT
Signature 4 N

Phone number,' "503 D GRS Date S 22 sy

u_app 03/17/08 City of Portland Oregon - Bureau of Development Services

Print name of per,

2
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Summary.of Request. TMT Developrment Co.. Inc. requests approval for:

= Type lll Design Review to increase the building from 26 stories (PAWT.2) to 30 stories, including the addition of
four floors in the mid-section of the tower. The building will now require 23.7 FAR, as approved in the original
tand use approval (LU 07-1400633 MS DZM AD) (PAWT.1). Design review is governed by Chapter 33.825.

«  Central City Master Plan Amendment (CCMP) to: 1) revise the transfer of the tnused develfopment capacity
from Park Block 5 (PB 5) ("Sending” Sile) to Park Block 4 (PB 4) (*Receiving” Site), returning it to the originatly
approved 11.7 FAR which leaves 0.3 FAR of development capacity behind on PB 5] and 2) utilize a 3.0 FAR
housing bonus on PB 4 based on the reintroduction of housing in the project. Such density transfers are
governed by Section 33.51 0.255, Ceniral City Master Plans.

The applicant also requests the foilowing land nse approvals:

«  Type Il Adjustment, (approved in LU 07-140633, ) to permit vehicie access to the proposed tower garage and
. Joading dock from a combined driveway on SW Park Avenue, which according to Map 510-8, is a "Parking
Access-Restricted” Street, as governed by 33.805. :

= Two Design Modificalions (approved in the original Design Review approval): (1) to permit the building‘é spire to
exlend more than 10" above the maximum height limit of 460", and (2) to permit the reduction of required loading
spaces to one standard 35'long foading space and one 22.5'long loading space.

The applicant understands the Companion Central City Parking Review (CCPR) (LU 07-169105} remains in force,
as il was already permitted. It allows a garage entrance within 75 of a light rail transit (I.RT) alignment. No change
in the location of the combined access to the loading dock and below-grade par’kiﬁg' structure is proposed.

Project Summary

“Due to changes in the recent economic climaie, TMT Development Company, Inc., has elected.to add four floors
io its 26-story mixed-use FPark Avenue West Tower, originally anproved in 2007 as a 33-story mixed use building
(PAWT.1) (LU 07-140633 MS DZM AD) and later in 2009 as a modified 26-story mixed-use office building (FAW1.2)
(LU 09-104171 DZ). The proposed design for PAWT.3 includes the addition of four floors in the mid-section of the
tower, for a total of 30 stories: 2 floors of retail, 15 floors of housing, and 13 floors of office. The building’s tofal height
will increase from 407’ ta 460" - including roof-top mechanical - which returns the building proportions to .a slender
point tower while remaining within the maximum allowable hsight requirements for this subarea of Downtown.

The original building was approved through a combined transfer of base density (8.7 FAR) and density bonuses (3.0
FAR) from Park Block § — the site of Direclor Park - for a total of 11.7 FAR. The remaining 0.3 FAR was retained on
PB § for the park’s above-grade development. Park Avenug West Tower also used a full complement of FAR o ifs
site — PB 4 — including a base FAR of 8.0 and bonuses of 3.0, for a tofal of 12.0 FAR. As a result, the original building
used the full 23.7 FAR (474,000 gsf) in its above-grade development. This is based on a site size of 20,000 sf.

In the new 30-floor development scheme, the building will again utilize 23.7 FAR or 474,000 gsf. This 'is achieved
by the introduction of 18 flovrs of housing, which allows the building to be eligible for a 3.0 FAR housing bonus. As
a result, the project is eligible for a total FAR of 23.7.




From: Abbaté, Mike

Sent: Wednesday, November 27, 2013 11:30 AM

To: Fioravanti, Kara

Cc: Auerbach, Harry; Lofgren, Todd

Subject: CASE FILE: LU 13-214772 DZM, MS, AD (PC 13-212680), Park Avenue West (South Park Block 4)

TO: Bureau of Development Services Staff: Kara Fioravanti 503-823-5892 / Kara.Fioravanti@portlandoreqon.gov
RE: CASE FILE: LU 13-214772 DZM, MS, AD (PC 13-212680), Park Avenue West (South Park Block 4)

Site Address: Building site: 728 SW 8th Avenue
Floor Area Transfer site: 877 SW Taylor Street, 800 SW Yamhill Street, 825 WI/SW Park Avenue

As owner of Park Block 5, Portland Parks &.Recreation, has no objection to the proposed Central City Master Plan
Amendment to allow an increase in the transfer of floor area from Director Park (formerly known as Park Block 5) to the
proposed tower site (Park Block 4). Portland Parks & Recreation would like to note that the bonus FAR on Park Block 5§ —
0.5 bonus FAR through the “water feature/public fountain bonus option” and 2.5 bonus FAR through the “locker room
bonus option” is owned by Portland Parks & Recreation. In addition, Park Block 5 will retain a base FAR 0f0.3:1 to
accommodate 3 small park structures. Transfer of the bonus FAR from Park Block 5 to Park Block 4 wili need to be
agreed upon by the respective owners of the two properties. Attached to this email is the Land Use Covenant
documenting the FAR on Park Block 5. Recital F of that Land Use Covenant reflects that PP&R retains 0:3.1 of the base
FAR. Section 1.1.5 of that Land Use Covenant provides: "Nothing in this Covenant affects any FAR bonus attributable to
the construction of the water feature on Park Block 6 or any FAR bonus attributable to the construction of the bicycle
lockers under the surface of Park Block 5. The City of Portland will continue to own the bonus FAR attributable to those
elements." PP&R previously has expressed its willingness to discuss with the owner of Park Block 5 and/or Park Block 4
the possible transfer of.its remaining bonus FAR, and remains open to that possibility. To date, however, no such transfer
has been negotiated, and the City, through PP&R still owns that bonus FAR.

MIKE ABBATE, ASLA, LEEDTM

Director

503-823-5379

mike.abbate@portiandoregon.gov<mailto: mike.abbate @porlandoregon.qov>

[cid:image001.jpa@01 CEEBB4.1A1 ABFQ0]

EXHIBIT A
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AMIEINDED LLAND USE COVENANT
INCLUDING »
COVENANT TRANSFERRING FT,OOR AREA RATIO

Grantor: FOX TOWER, L.L.C.

olo TMT Development Co., Inc. Multhomah County Official Records 201 1 _{)32550

C Swick, Deputy Clerk

L0

805 SW Broadway, Suite 2020
Portland, Oregon 97205 ”l
' 00

1

Grantee: WEST PARK AVENUE, LLC 808074201100825 03/14/2014 11:24:34 AM

c/o TMT Development'Co., Inc. 1R-AMMODCER Cht=1 Stn=21 ATESE
805 SW Broadway, Suite 2020 $25.00 $11,00 $15.00 $5.00
Portland, Oregon 97205

Affeots: Park Block 5, CITY OF PORTLAND (transferring)
Park Block 4, CITY OF PORTLAND (receiving)

After recording return to:
© Dean N, Alterman .
Folawn Alterman & Richardson LLP
805 SW Broadway, Suite 2750
Portland, Oregon 97205

AMIENDED LAND USE COVENANT
INCLUDING
COVENANT TRANSFERRING FLOOR AREA RATIO

This Amended Land Use Covenant Including Covenant Transferring Rloor 2 Arca Ratio

liability company, as holder of an easement and owner of certain improvements on Block 5,
PORTLAND PARK BLOCKS (“Fox Tower™), and WEST PARK. AVENUE LLC, an Oregon
limited liability company, as owner of Block 4, PORTLAND PARK BLOCKS ("WPA™). This
Covenant replaces in its entirety the Land Use Covenant Including Covenant Transferiing Floor
Area Ratio that was dated as of October 1, 2010 and recorded on December 2, 2010 as
Document No, 2010-151855, Multnomah County Records. This Covenant is entered into for the
purpose of correcting an error of caleulation in the prior covenant.

RECITALS
A, The City of Portland, by and through its Bureau of Parks and Recreation (the
“Parks Bureau”) holds fee title to Block 5, PORTLAND PARK BLOCKS (“Park Block 57 ,

which it acquired by donation. Parks Bureau has constructed a public park on thie surface of Park
Block 5, and now operates that park and certain related surface and subsurface improvements.

PAGE 1~ LAND USE COVENANT

~ (this“Covenant™) is made as of December 15, 2010 by FOX TOWER, L.L.C.. an Oregon limited

D

e




13. Fox Tower holds an easement of record to construct and maintain a subsurface
parking garage and certain surface improvements.on and beneath Park Block 5. Fox Tower has
done so, and now operates a parking garage beneath Park Block 5.

C. Parks Bureau and Fox Tower have separately agreed to submit Park Block S 1o
the condominium form of ownership, forming two nonresidential condominium units, under
which Parks Bureau and Fox. Tower will each own one condominium unit on Park Block 5.
Parks Bureau will own a unit located on the surface and used as a public park. Fox Tower will
own a subsurface unit with certain ancillary surface structures that is used as a parking garage.

D. WPA owns Block 4, PORTLAND PARK BLOCKS (“Park Block 4”). WPA has
begun construction of an office and retail tower on Park Block 4.

E. The zoning code of the City (the “Code”) regulates the maximumi floor-ares ratio
(“FAR”) for properties in the downtown core area, including Park Block 4 and Park Block 5.
The Code also allows the transfer of wiused FAR from one pr operty to another, under cértain
conditions and with certain restrictions. - -

F. Parl Block 5 is 20,000 square feet in area and has a base FAR of 9:1, for a total
dllowable floor area of 180,000 square feet. The former owners of Park Block 4 purchased 8.7:1
of that FAR (equal to 174,000 square feet) from the former owner of Park Block 5 for use to
redevelop Park Block 4, leaving 0.3:1 (equal to 6,000 square feet) with.Park Block 5. Fox
Tower purchased that FAR from the former owners of Park Block 4 with the intent to transfer it
to WPA for use in developing Park Block 4. Fox Tower and WPA now wish to document and
complete that transfer on the public record, for the use of WPA on Park Block 4. By executing
this Covenant, Parks Bureau consents to this transfer but does not undertake any affirmative
obligation to any person or par ty whomsoever.

NOW, THEREFORY, THE PARTIES AGREL:
Section I Floor Area Ratio Transfer.
1.1 The recitals above are true and correct and are part of this Covenant.

12 Fox Tower transfers to WPA, from Park Block 5 and for the benefit of and
appurtenant to Park Block 4, 174,000 square feet of unused FAR (the “Transferred FAR™),
representing a transfer of 8.7:1 of the FAR from Park Block 5, that the prior owners of Park
Block 4 had purchased from the prior owner of Park Block 5 and then assigned to Fox Tower,

1.3 To the extent that this transfer must be ratified or approved by Fox Tower as
current owner of a property interest in Park Block 5, Fox Tower ratifies and approves this

transfer.

1.4 For purposes of this Covenant, the FAR remaining on Park Block § is 6,000
square fect, The new base FAR on Park Block 4, before giving effect to certain density bonuses

PAGE 2~ LAND USE COVENANT
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allowed in the zoning code of the City of Portland, some of which are described in other sections
of this Covenant, is 354,000 square feet,

1.5  Nothing in this Covenant affects any FAR bonus attributable to the construction
of the water feature on Park Block 5 or any FAR bonus attributable to the construction of the
bicyele lockers under the surface of Park Block 5. The City of Portland will continuc to own the
bonus FAR attributable to those elements.

Seetion IL,  Land Use Covenant: Retail Use Bonus Option

2.1 Section 33.510.210 of the zoning code allows projects in certain areas that
provide retail uses to receive bonus floor area. For each square foot of retail space in excess of
one-half the site area, one additional square foot of floor space is earned. The project on Park
Block 4 is in a qualifying avea. For the benefit of the City of Portland, WPA covenants that it
will construct and maintain retail space on Park Block 4 of not less than 28,000 square feet, for a
retail use bonus of 18,000 square feet (0.9 FAR) in aceordance with Section 33.510.210; -

2.2 In accordance with Section 33.700.060 of the zoning code, WPA. covenants for
the benefit of the City that WPA will comply with all applicable Code requirements and
conditions of approval. If WPA fails to perform its obligations contained in this Section II, then
the City may terminate occupancy of Park Block 4 and seek all necessary injunctive relief,
including seeking to prevent future occupancy of Park Block 4 while a violation of this Section I1
exists.

Section XL,  General Provisions

3.1 This Covenant runs with the land and binds and beneﬁts future owners of Park

Block 4 and Park Block 5 and all persons claiming by, tlnough and under Fox Tower, WPA, and
the City of Portland.

3.2 This Covenant is intended to benefit WPA as owner of Park Block 4 by
-documenting its receipt of FAR from Park Block 5 and the floor area bonuses provided by
Section 33.510.210 of the Code. This Covenant is also intended to benefit the City of Portland
by assuring that the overall density of development on Park Block 4 and Park Block 5 does not
exceed the maximum density the Code allows.

33 ‘The owners of Park Block 4 and Park Block 5 will execute and deliver, from time
to time, such reasonable instruments as either of them may deem necessary (a) to confirm that
the transfer of property interest described in this Covenant is a transfer of FAR only and not a
transfer of fee ownership of land or the ownership interests that would create liability for rea
estale taxes; water, sewer, or other public utility charges; downtown development agency and
similar charges; or any other similar governmental or public agency charges, and (b) to make all
applications and filings as may be reasonably necessary to enable the owner of Park Block 4 io
fully utilize the Transferred FAR.
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3.4 Fox Tower and WPA will comply with all applicable Code requirements and
conditions of approval of this Covenant.

3.5 Fox Tower warranis to WPA that it is the legal owner of and has good right to
convey the unused FAR, and covenants that it will execute or procure any further necessary
assurances of its rights to make this transfer.

3.6 This Covenant may not be amended without the written consent of the City of
Portland. '

3.7 This Covenant may be terminated by Fox Tower upon recordation of an
instrument signed by the City and Fox Tower acknowledging that Park Block 4 and Park Block 5
are no longer subject to the FAR limitations and the resulting FAR calculations as recorded in
this Covenant. '

- 3.8 . .Inanysuit or action-to enforce this Covenant, the prevailing party will be entitled
to an award of its reasonable attorney fees and costs, at trial and on appeal.

3.9 The parties will submit this Covenant to the Multmomah County Recorder for
recording at the expense of WPA.

FOX TOWER, L.L.C.: WEST PARK. AVENUE LLC:
. By Fox Tower, L.L.C., member;

\@mo/m (Q»M@/”h‘ \/a/Y\Q/m %mwm

Vatiessa Sturgeon, Manag gr Vanessa Sturgeon, Mé}n‘age‘r

CONSENT OF CITY OF PORTLAND

The City of Portland, by and through its Bureau of Parks and Recreation, consents to this
Covenant. :

DATED this 1" day of March. 2011,
CITY OF PORTLAND:
L /

Nicholas S. Fish

Commissioner of Parks and Recreation

ACKNOWLEDGMENTS
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QFFICIAL SEAL
SONJA R TUNE
NOTARY PUBLIC - OREGON
\ e nke COMMISION NO. 414681
State of Oregon ) M COMMISSION EXPIRES APRIL 1, 2011

County of Multnomah )

This Covenant was acknowledged before me on\—Z[,é Q{ . 2011 by VANESSA
STURGEON as Manager of Fox Tower, L.L.C., an Oregon limited llamlny company, for {tself
and as a member of West Park Avenue LL , an Oregon limited liability company, as the
voluntary act of each of those companies.

s
Ptgn /Y, Cf;/u/
Notary Pliblic fof Oregor
My comtfission expires ‘ ,f_mg?&//

The Consent of the.City. of Portland to.this Covenant was acknowledged before-me on

Moreh F~ 2011 by NICHOLAS 8. FISH as Commissioner of Parks and Recreation of

the City of Portland as his voluntary act on behalf of the City of Portland.

OFFICIAL SEAL
DION CONNELLYON
N&)Tr\?msg%?\l%d%%%gm Notary Public fo\Oregon
" MY COMMISSION EXPIRES JULY 24, 2012 My commission expires 2. Z4L. (2

APPFROVED AS T0 F(‘i /

. /&A b,
CITY ATTORNEY
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