
MEMO

DATE: May 22, 2013 

TO: Planning and Sustainability Commission 

FROM: Eric Engstrom, BPS 

CC: Susan Anderson and Joe Zehnder, BPS; Mike Rosen, BES 

SUBJECT: West Hayden Island Work Session: Amendments to Amended Proposed Draft 

On April 9, 2013 BPS released the WHI Amended Proposed Draft for public review.  On May 7, 
2013 PSC held a public hearing on the amended proposed draft.  The record was held open 
until May 14 for additional written testimony.  Since the hearing, BPS staff has been working 
on responses and drafting potential amendments to public testimony, comments from City 
Bureaus and Port comments.  In addition, some Commissioners provided questions and 
potential amendments for staff review and comment.  The purpose of this memo is to 
transmit staff-recommended amendments, and responses to issues raised. 

The following attachments are enclosed:

A. General staff-recommended amendments list 
B. Amendment to take the forest mitigation package back to the 110% standard 
C. Amendment to add more specific floodplain performance standard 
D. PSC Questions and staff responses  
E. Issues identified from public testimony, and staff responses   
F. Summary of Port of Portland comments, and staff responses  
G. Summary of Bureau of Development Services comments, and staff responses 
H. Summary of Bureau of Environmental Services comments, and staff responses 
I.  Summary of Portland Parks and Recreation comments, and staff responses 

Attachment A is a list of amendments recommended by staff, including those already offered 
in the errata sheet published on April 29, 2013.  Staff recommends voting first on this general 
list of amendments.  Attachments B and C are two specific additional amendments, related to 
the environmental commitments in the draft IGA.  Because these two amendments have 
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significant cost impacts, we recommend individual consideration by the Commission.  After 
that, we recommend consideration of any additional Commissioner-sponsored amendments.  
The order of discussion would be as follows: 

Item
#

Amendment 
Package

Decision, Choices 

1 General staff-
recommended 
amendments 

Yes, or No (for the whole package) 

Treat this as a consent agenda list - Commissioners who would like 
to delete or amend individual items in the package may pull items 
from this package and move them to the follow up (item # 4).  

2 Forest proposal Establish performance standard to measure benchmark for increase 
in “net ecological function”, related to the forest actions, in IGA 
Section 5.5.3.  See Attachment E to the IGA for a more complete 
description of this methodology. 

- Option 2A: Set benchmark at 101% 
- Option 2B: Set benchmark at 110% 

Under Option 2A the forest actions are estimated to cost $15 
million, under Option 2B $16 - $19 million. 

3 Floodplain 
proposal 

Add more detailed performance standard for the proposed 
floodplain actions (IGA Section 5.5.4).   

- Option 3A: Leave floodplain proposal as written (no change from 
April 9 draft) 
- Option 3B: Add specific recipe for levels of flooding the floodplain 
project should accommodate: 2-year event = 16 acres; 10-year 
event = 95 acres; 30-year event = 136 acres; 100-year event = 179 
acres.

Under Option 3A the floodplain action is estimated to cost roughly
$18 million, under Option 3B $16 - $32 million (wider uncertainty).  

4 Commissioner 
proposals 

TBD (as proposed) 

Review deletions or amendments removed from Item #1 package 
first.

Review additional commissioner amendments second. 
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While the recommended agenda above calls out two specific amendments for individual 
discussion, there are a variety of other substantive amendments contained within the 
“General staff-recommended amendments” package (Attachment A), including: 

� Some refinements to the legal language contained in IGA Sections 9.3 (non-
appropriation of funds) and 9.6 (reprioritization of funding).  

� Changes to IGA Section 2.3 and Section 9.4 to elevate the role of the proposed 
business planning effort.  

� Revised description of the NEPA process connections in IGA Section 2.3. 
� Adding “full grants for home purchase” to the list of possible uses of the Manufactured 

Home Community Housing Fund (IGA Section 6.5.1). 
� Refinement of SB 766 language in IGA Section 6.6. 
� Refinement to IGA Section 8.2 (Role of the WHI Advisory Committee), in response to 

questions about public involvement. 

It is important to note that staff recommended amendments have not resolved/alleviated  
cost concerns raised by a variety of stakeholders.  Staff recommends further discussion of 
cost implications of current draft and proposed amendments at the work session.  Staff will 
provide an updated cost summary at the meeting for the discussion.  
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Attachment B:

IGA Amendment to return to a forest mitigation goal of 110%

Description: 

Establish performance standard that results in a “net increase in ecological function”, related 
to the forest actions, in IGA Section 5.5.3.4.  See Attachment E to the IGA for a more 
complete description of the forest mitigation methodology. 

- Option 2A: Set performance standard at 101% 
- Option 2B: Set performance standard at 110% 

Under Option 2A the forest actions are estimated to cost $15 million; under Option 2B $16 - 
$19 million.  The reason for the increase is that maximizing forest actions at WHI and 
Government Island gets to over 101% but does not reach not 110%; therefore a third site is 
needed.

Replacement IGA Language:  

5.5.3.1   Performance Standards.  The Port will implement actions that achieve 110% 
functional replacement of the impacted bottomland hardwood forest, consistent with the City 
(BES) WHI Forest Mitigation Framework (March 22, 2012) and other performance standards in 
Attachment E.

5.5.3.2   West Hayden Island Actions. The Port will protect 272 acres of existing forest 
on WHI and within that protected area the Port will enhance 187 acres of cottonwood-ash 
forest. In addition, the Port will re-establish 22-acres of cottonwood-ash forest on the south 
side of the island.  The WHI forest actions are shown on Attachment E 

5.5.3.3  Government Island Actions. Pending agreement by the FAA and Metro, the Port 
will re-establish 174 acres and enhance 296 acres of cottonwood-ash forest on Government 
Island, for a total of 470 acres, as shown on Attachment E.   

5.5.3.4  Additional Forest Actions. The specific forest actions described in Paragraphs 
5.5.3.2 and 5.5.3.3 would achieve approximately 103% of the required bottomland forest 
replacement.  In addition the Port will perform additional bottomland cottonwood/ash forest 
re-establishment within the geography described in Section 5.5.8, as necessary to reach the 
110% performance standard stated in Paragraph 5.5.3.1. 

5.5.3.5  Port Payment. In lieu of performing the additional actions described in 
Paragraph 5.5.3.4, the Port at their discretion may make a one-time payment to the City 
(BES) for the purpose of bottomland cottonwood/ash forest re-establishment within the 
geography described in Section 5.5.8.  The amount of the payment will be based on the 
estimated cost of specific actions that would reach the 110% performance standard stated in 
Paragraph 5.5.3.1. The payment will occur when Milestone 1 has been completed. 

5.5.3.6   Alternative Forest Actions. The specific forest actions described in Paragraphs 
5.5.3.2 through 5.5.3.4 represent only one possible package of forest actions.  



Notwithstanding Paragraphs 5.5.3.2 through 5.5.3.4, in order to achieve 110% replacement of 
the bottomland hardwood features and functions, the Port, City or other designated entity 
may at their discretion use the performance standards referenced in Paragraph 5.5.3.1 to 
determine alternative actions that create the equivalent level of ecological function and 
replacement.     

5.5.3.7  Timing of Forest Actions. [No Change, other than renumbering] 



Attachment C:

IGA Amendment to add more specific floodplain performance standard 

Description: 

Add more detailed performance standards to the proposed floodplain actions (IGA Section 
5.5.4.1).   

- Option 3A: Leave floodplain proposal as written  (no change from April 9 draft) 
- Option 3B: Refine the total floodplain restoration acres and add specific recipe for 

levels of flooding the floodplain project should accommodate (see attached map):  
o 2-year event = 16 acres;  
o 10-year event = 96 acres;  
o 30-year event = 135 acres;  
o 100-year event = 179 acres.   

Note:  City GIS staff are still finalizing the floodplain acreages; however, these are acres are 
very close.  The acres are not additive; they overlap. 

Under Option 3A the floodplain action is estimated to cost $18 million, under Option 3B $16 - 
$32 million (wider uncertainty).  

IGA Language: 

The flood mitigation performance standard in the IGA could read: 

The Port will implement actions to restore a 100-year flood event to at least 179 acres of 
land within the historic Columbia River floodplain. Within the 179-acre restoration site, at 
least X acres will be inundated during a 2-year flood event, at least Y acres will be 
inundated during a10-year flood event, and at least Z acres will be inundated during a 30-
year flood event. The Port may choose at it’s discretion to co-locate other actions 
described in Section 5 with floodplain action. 

Staff will plug in the final acres when the GIS analysis is complete. 
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Attachment D
PSC Questions and Staff Responses  page 1 

Chris Smith 

1. I think we need to get a handle on the floodplain definition question. 100-year 
floodplain seems too long (even though the 100-year flood is probably more 
frequent now due to climate), 2-year may be too extreme. What's reasonable, 
what are the cost implications?  

Staff response: Staff recommends adding the 2, 10 and 30 year flood events to the 
floodplain performance standard. We are working with GIS staff to finalize the acres of 
2, 10 and 30 year events within the impacted development footprint, and we will use 
a 1 : 1 ratio to determine the mitigation acres.  Initial calculations show that within 
the 179 acres of 100-year floodplain, approximately 16 acres of area would be 
inundated during a 2-year flood event, 96 acres of inundation during a 10-year flood 
event and approximately 135 acres of inundation during a 30-year event1 would be 
impacted (see attached map). 

The flood mitigation performance standard in the IGA could read: 

The Port will implement actions to restore a 100-year flood event to at least 179 
acres of land within the historic Columbia River floodplain. Within the 179-acre 
restoration site, at least X acres will be inundated during a 2-year flood event, at 
least Y acres will be inundated during a10-year flood event, and at least Z acres 
will be inundated during a 30-year flood event. The Port may choose at it’s 
discretion to co-locate other actions described in Section 5 with floodplain action. 

It will be difficult to estimate cost implications of this change without further 
technical work, and identification of a specific site.  Staff’s initial estimate of the 
range of possible floodplain costs was $18 to $64 million.  The actual cost would 
depend on our ability to find a site that had these characteristics, and what specific 
actions would be necessary to re-introduce flooding.  The cost change could be 
minimal if we could find an existing site with these characteristics, and if the project 
involved removal of some barrier that was keeping floodwaters out.  The costs could 
be much higher if excavation was required to establish these characteristics.  A 
reasonable (very rough) cost range for this revised project would be $16 to $32 
million.   

2. The Parks & Rec letter on timing probably needs some response even though I 
think I understand why the IGA is the way it is. 

Staff response: The staff’s response to Parks is included with the response to all 
bureau comments.   

3. I would be interested in staff's response to issues 1, 2, 5, 7 [both #7 issues :-)] 
and 11 in the Audubon letter. 

Staff response: The staff’s response to Audubon testimony is included with our 
response to other testimony.   
                                                
1 The acres are not additive; the areas of inundation overlap. 



Attachment D
PSC Questions and Staff Responses  page 2 

4. I think there is at least a 50% chance the CRC will be effectively dead before 
our recommendation gets to Council. And even if it continues to move (or limp) 
forward, the initial construction package is subject to change. I'm sympathetic 
to the idea that there should be some kind of public process for alternatives if 
the assumed obligations are not going to be met by the CRC (versus just 
City/Port negotiation). 

Staff response: Mayor Hales has publicly stated that he does not intend to bring the 
WHI annexation question to a City Council vote until the CRC issue is resolved.  If it is 
determined that the project is not moving forward, BPS will be working with PBOT to 
evaluate the impact of that decision on the city’s entire transportation system.  That 
would be done as part of the Comprehensive Plan project, and revisions to the 
Transportation System Plan.   

5. I agree with testimony that the IGA should have more detailed definition of 
expected outcomes for the NHID/Main/Pavilion intersection (Mike Conner’s 
letter).

Staff response: Attachment C to the draft IGA provides cost estimates for this 
roadway segment should CRC not provide the funding, and a rough cost for the 
intersection signalization at Pavillion.  Intersection design is not a land use or 
planning-level determination.   That decision is more appropriately made at the 
project design level, when all design options can be more fully explored.  PBOT has a 
specific public involvement process that will be followed to refine the project design.  

6. The question of whether the truck cap should have a specific nighttime limit is 
one I would like to see explored. 

Staff response: PBOT and BPS staff have discussed this and recommend against a 
specific nighttime limitation as part of the IGA.  The IGA does mandate a good 
neighbor agreement (Section 8.2).  Hours of operation is typically something that 
would be negotiated in such an agreement, in this case probably with the terminal 
operator.  We are reluctant to set that in stone through an IGA, at this time, for 
several reasons.   
� Once an investment in a Port facility is made, it may be desirable to maximize use 

of the facility through the use of multiple shifts.   
� Ships and trains do arrive into port at varying times of the day and night.  

Restricting this in the IGA at this time, without the involvement of the terminal 
operator, would be problematic.   

� There is also 80+ acres of other industrial land located between the Port and the 
nearest residential zone, and that land has no time-of-day restriction.  That would 
likely create enforcement confusion, because some trucks associated with other 
nearby industrial property would be using the street at night.  

7. I'd like to see a community park east of the manufactured home community 
represented in the IGA somehow (even if just a commitment that the City and 
Port will support it). I realize that the opportunity is very dependent on the 
CRC staging area choice/post-project disposal. There's an interesting nexus 
between the desire expressed Tuesday to expand the size of the boat-launch 



Attachment D
PSC Questions and Staff Responses  page 3 

park. Perhaps we could define a 'base parks' package for the 3-acre park in the 
IGA today and an 'expanded parks' package that would include both the 
expanded boat launch area and the community park? 

Staff response:  Parks and BPS staff do not support specific discussion of the 
Thunderbird site as an element of the City-Port IGA.  Inclusion of this in this West 
Hayden Island IGA will complicate other efforts to consider the future of that site in 
conjunction with CRC or through other avenues.  The adopted neighborhood plan 
contemplates a park at both of the sites discussed by the Commission, so both parks 
remain as adopted goals of the City, regardless of what we say in the IGA.  Naming this 
specific park as a City priority in the IGA could short-circuit any citywide process to 
determine what neighborhood park improvements to prioritize.  We also prefer not to 
name specific property in the IGA, because it will hinder acquisition negotiation.  

8. What would be the cost impact of taking the forest mitigation back to the 110% 
target?

Staff response:  Approximately $1 to $4 million.  The current proposal, slightly above 
no-net-loss, maximizes available forest enhancement and restoration opportunities on 
Government Island and WHI.  Going to 110% implies incorporating a third site, which 
has additional acquisition and logistics costs.  In the November draft of the proposed 
IGA, we had recommended an additional $4.1 million off-site grant to BES, to make up 
this difference (though, at the time the proposal had not quite maximized on-site 
opportunities on WHI).   

The 110% standard could be restored by adding an additional third site to the forest 
mitigation section of the IGA (5.3.3), with an in-lieu payment option.  Staff 
recommends this approach. 

9. I would appreciate staff perspective on the Fish and Wildlife Service letter. 

Staff response: The staff’s response to USFWS is included with the response to other 
testimony.   

Andre Baugh

1. In Bernie Bottomly testimony he stated according to the meeting notes that the 
Port could apply for assistance through SB 246. I was told by Keith (Port of 
Portland) they could not apply for assistance because of the size of WHI. I 
would like to know if it is true that the port can apply through SB 246?  

2. From notes regarding SB 246: liability stays with the organization that takes out 
the loan. The bill as currently structured (if it passes) has no loan funds 
allocated in it. In this instance, if it were to apply, the Port would make the 
expenditure and would be reimbursed by the State. The bill was brought by the 
Oregon Business Plan Coalition, which includes the PBA.” 

Staff response: The Portland Business Alliance letter accurately describes the way 
that SB 246 would work.  Our understanding is that it could apply to WHI, in theory, 
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but is unlikely – because the Port development timeframe and multi-staged nature 
would not easily fit the parameters of the program.  See additional information in our 
response to Karen’s question below.   

Our understanding is that liability is not transferred by SB 246. Keep in mind that the 
port of Portland is a public sector entity, and is itself funded by taxpayer money, 
along with business revenue.  The Port has a financial relationship to the taxpayers 
regardless of SB 246.      

3. Two Amendments related to external funding: 

� Add a provision to the IGA that requires the City if the Port does not apply for 
State assistance in development of WHI. 

� Add provision that requires the City to apply for assistance at USDOT, 
Department of Labor and EPA for assistance if the Port fails to apply for 
assistance.

Staff response: The IGA already includes provision stating mutual intent to develop a 
funding approach that includes seeking state and federal sources.  Staff interprets this 
as a request to strengthen Section 9.4, to include more specific weight to the plan.   

Staff recommends doing this  by listing the completion of the business plan as a 
component of Milestone 1 in Section 2.3.3 

4. Add provision that requires all applications to be reviewed by citizens and 
environmental community. 

Staff response: Section 8 of the IGA creates an advisory committee that serves this 
purpose.  Among other things, it provides an ongoing forum for the City or Port to 
share information about the development process.  Staff recommends some 
refinement of the advisory committee language in the IGA to clarify this role.   

5. Require the business development agreement first before the City approves any 
permits.

Staff response: Staff interprets this as a request to ensure no development is 
permitted until the financial planning contemplated in Section 9.4 of the IGA is 
concluded.  The stated deadline for completing that action is July 2016.  As a practical 
matter, issuance of permits is very unlikely before that date, for several reasons: 

� The proposed city zoning is unlikely to go into effect until 2014 or 2015, because 
appeals to the annexation are anticipated (see Milestone 1 in Section 2.3 
acknowledges that).   

� A 12 month advance notice of state or federal permit applications is required in 
Section 22.3.  Even if annexation was in effect in 2014, it would be a year before 
any permit could be submitted. 

� A clause in Section 5.6.6 requires a NEPA process before fill occurs outside the 
existing Dredge Deposit Management Area.  This process will take time. It will 
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take a year or more to prepare a permit application to state and federal 
authorities, even if a development partner emerged tomorrow. The NEPA process 
itself will also take time.    

The language in the IGA under Section 9.4 could read:  

Business plan.  A WHI project consultant (Worley Parsons) prepared a preliminary 
cost estimate of necessary public infrastructure associated with development of 
WHI as part of the Concept Plan final report. The City (Office of Management and 
Finance – OMF, PBOT and BPS) and the Port will work together, with the State of 
Oregon and Metro, to develop a business plan for WHI marine terminal 
development.  This plan will include refined project lists, cost estimates, and 
timelines; and will identify more specific financing tools and funding sources that 
could support the anticipated public investments. The City and the Port agree to 
develop this plan by July 1 2016. The Port will not seek permits to place fill 
outside the federally-designated Dredge Deposit Management Area until such time 
as this business plan is complete.

Mike Houck

1. I feel the “escape clauses” in the IGA are a fatal flaw, particularly … 

Staff response: Sections 9, 13 and 21 contain several clauses that have been referred 
to as “escape clauses” in testimony.  This includes “non-appropriation” language in 
9.3 and 9.6, “waiver of default” language in Section 13.5, and “termination” language 
in Section 21.  While it is understandable that some may view these provisions as 
“escape clauses,” they are designed to protect the City’s interests as described below. 

An IGA is a contract between two public entities.  State law allows public entities, 
including cities and special districts, to enter into IGAs to facilitate intergovernmental 
cooperation.  State law also requires IGAs to contain certain key terms that address, 
among other topics, the apportionment of financial responsibilities between the 
parties, how long the contract will be in effect, and the parties’ rights to terminate 
the contract.  Consistent with this requirement and to protect the City’s interests, 
bureau staff and the city attorney’s office make sure that each IGA to which the City 
is a party contains language that addresses: (1)  what happens if the City Council is 
unable to appropriate funds necessary for the City to perform its obligations under the 
contract (called a “nonappropriation clause”); (2) the City’s rights to terminate the 
contract (a “termination” clause); and (3) the City’s right to elect to continue on with 
a contract, rather than terminate it, when the other party does not or cannot fulfill 
one or more obligations under the IGA (a “waiver of default” clause).      

The nonappropriation provisions in the proposed IGA protect the City in the event that 
circumstances unforeseen at the time of contract signing make it impossible for the 
City to carry out its contract obligations. For example, a decline in property tax or 
other revenues could create a situation in which a future city council is unable to 
appropriate sufficient funds to carry out the IGA. If that occurs, the 
nonappropriationlanguage in Sections 9.2 and 9.6 allow the City to negotiate a 
potential solution with the Port, rather than simply terminate the IGA.   
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The language in Section 21 describing the City’s and Port’s ability to terminate the IGA 
is required by state law. 

Finally, the “waiver of default” provision in Section 13.5 protects the City as well.  It 
applies only when the other party has not adhered to the letter of the contract (i.e., 
is in default), potentially triggering contract termination.  The “waiver of default” 
language gives the City the option to excuse the noncompliance and enables both 
parties to continue implementing the contract, rather than terminating it, when it is 
in the City’s best interests to do so. This is a permissive contract provision.  That is, 
the City may choose to waive the other party’s failure to carry out a contract term, 
but is not required to do so.  Similarly, the Port may choose to excuse any City 
noncompliance with the IGA, rather than terminate it. 

Staff has consulted with the City Attorney and these provisions are viewed as essential 
elements of the IGA.  The City Attorney would not recommend that the Mayor sign the 
IGA without them.  

If members of the commission are uncomfortable with this language, it suggests that 
you are uncomfortable with using an IGA as a tool to memorialize responsibilities 
related to this annexation.  There are other tools, such as taking a more unilateral 
regulatory approach. For example, the City could impose environmental mitigation 
requirements through an additional layer of zoning code requirements.   That said, 
several elements of the proposed IGA may enable the City to address topics and obtain 
community benefits that are not currently possible through zoning regulations. For 
example, we have no direct path to regulate air quality, ask for housing mitigation 
funds, or require an HIA through our existing Comprehensive Plan or other City Codes.  
We can get to these things through an IGA only because an IGA is a mutual agreement, 
and presumably both parties gain from the IGA.  That is, there are obligations imposed 
on the City in this IGA. In exchange, the Port may be willing to agree to certain other 
obligations.   

Staff recommends that the following edits to Sections 9.3, 9.6 and 10.4 to improve 
clarity:   

9.3  Nonappropriation of Funds.  All specific funding obligations of the Port and City 
contained in this Agreement (summarized below) are contingent upon funding being 
available and appropriated by the Port Commission and City Council.  The Parties 
acknowledge there are a variety of uncertainties, including future market conditions, 
that will affect the availability of funds, and these uncertainties may affect the 
parties unequally.  The parties will strive work diligently to attain funding necessary to 
meet their respective obligations under this Agreement to the maximum extent 
reasonably possible. If, despite these efforts, the City and/or the Port determine that 
insufficient funds are available to meet their obligations under this Agreement, the 
City Council and/or the Port will adopt a written decision describing:  (a) the efforts 
undertaken to identify funding to perform their obligations under this Agreement;  (b) 
why sufficient funding is currently unavailable; and (c) when sufficient funding is 
anticipated to be available.  The party adopting the decision will send a copy of this 
decision to the other party within 7 days of the date the decision is adopted consistent 
with the notice provisions in Section 22 of this Agreement. Additionally, a copy of the 
decision will be sent to the City’s Mayor and the Port’s Executive Director. Following 
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receipt of the decision, the City and Port will first initiate and complete the process to 
reprioritize funding pursuant to Section 9.6 before pursuing any other remedy 
permitted by this Agreement.    

9.6  Reprioritization of Funding.  If the Port Commission and/or City Council do not 
appropriate funding or anticipated External Funds are not committed when and as 
required adopt a written decision that insufficient funds are available consistent with 
Section 9.3 of this Agreement, the Port and City will initiate negotiations within 14 
days of receipt of the written decision described in Section 9.3.  The Port and City will 
immediatelynegotiate in good faith in an effort to agree on an amendment to this 
Agreement that will identify :  (a) a time frame within which sufficient funds may be 
available to meet the obligations specified in this Agreement; and/or (b) a 
reprioritization of the sources and uses of funding set forth in this Agreementand 
negotiate an amendment to this Agreement to reflect that reprioritization.  If the Port 
and City agree to amend this Agreement, the Port Commission and City Council will 
adopt the amendment within 30 days of the date agreement is reached.  If after at 
least ninety (90) days of good faith negotiations the Parties are unable to agree on the 
terms of an amendment, then either Party may elect to terminate this Agreement in 
the manner specified in Section 21 of this Agreement. 

10.4 Contents of Reports.  Each report required by Section 10 will describe specific 
projects completed during the previous year and anticipated to be accomplished 
during the next year, including relevant cost and budget information.  Additionally, 
the report will describe whether the Port anticipates sufficient funds will be available 
to meet its obligations under this Agreement, and, if not, the Port’s actions to comply 
with Sections 9.3 and 9.6 of this Agreement.

2. The floodplain mitigation needs to be spelled out more clearly, specifically 
with regard to addressing the range of flood events, from 2-year to 100-year as 
referenced by Chris Hathaway and the Lower Columbia River Estuary 
Partnership at our last heating. I also believe strongly that the mitigation 
should be for 300 acres, not 200. 

Staff response: See response to Chris Smith’s question above.   

Staff arrived at a 200 acre proposal because, within the development footprint, 
approximately 100 acres of the Dredge Deposit Management Area is already filled to an 
elevation beyond the 100-year floodplain.  Asking for new mitigation for fill related to 
a pre-existing industrial use on the site that was permitted legally by federal and state 
authorities is beyond the scope of this project.   

3. Net Increase in Ecological Function. I do not believe the proposed mitigation 
gets us to Net Increase. Both the change to 101% and reduction of monitoring 
from 100 years (in perpetuity) to 30 years are problematic. Oregon Department 
of Fish and Wildlife and others question both whether a net gain will be 
possible with these two changes. 

Staff response: See response to Chris Smith’s question above, related to the 101% and 
110% goals.   
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Staff recommended a change from 100 to 30 years of formal monitoring because most 
of the physical actions associated with monitoring would occur in the first 30-year 
period – for example, replacing dead trees to ensure canopy coverage targets are 
being reached, and controlling invasive to ensure survival of native species. Beyond 
that time, the new forest is more established, and monitoring becomes 
indistinguishable from general good stewardship of that property.  On-going 
maintenance is part of the site’s long-term maintenance.  Many regulatory monitoring 
periods are only 10 years.  The typical monitoring required for mitigation in the City 
through environmental review is 5 years. The estimated un-adjusted cost of an 
additional 70 years of monitoring is approximately $11.5 million (in additional to the 
estimated $15 million unadjusted cost of the current forest mitigation proposal).  This 
is based on BES cost estimates summarized in an EcoNorthwest memo transmitted to 
the Commission for the March 26  meeting.   

The Port has ongoing expenses associated with managing any property it owns.  As a 
public sector land manager, the Port is responsible to the taxpayers of Oregon to 
manage its assets appropriately.  There are other accountability mechanisms in place 
outside this IGA that the public can use to effect how the Port operates, if there is a 
concern about the Port’s willingness or ability to properly manage land it owns.  The 
Port Commission ultimately reports to elected officials (the Governor and the State 
Senate).

4. If the CRC does not move forward it seems to me the entire package is 
compromised or jeopardized. And, there seems to be a good chance CRC will 
not be funded or will take considerably longer to be constructed. Is this a fatal 
flaw?

Staff response: See response to Chris Smith’s question above.   

5. The entire funding package is extremely problematic. For example, 9.5, 
Additional Funding Sources includes “donations” as one possible funding 
source. If we’re down to soliciting donations, seems to me it’s a pretty sketchy 
proposition we’re considering! 

Staff response: This is a standard list of funding sources that might be explored with 
any large project.  Donations have been successfully used in parks and open space 
development in the past – The Portland Parks Foundation for example.  

Mike Houck’s Specific comments: 

6. Page 119, S. Does this statement lead to less mitigation on West Hayden Island? 
The Trustees (tribal representatives) made it clear they did not want NRDA 
obligations to negate or reduce mitigation on WHI for impacts related to 
marine development.  

Staff response: This is a statement of context for the agreement.  It reflects the 
position of the Mayor’s Office at the time this clause was written.  Because it is in the 
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recitals, it has no specific impact on the agreement, other than to provide background 
as to why we entered into it.   

7. Page 120. 2.4 Five Year Reviews, Adaptive Management: There seems to be no
role for citizens, NGOs, the broader community or federal/state agencies. 
Suggested Amendment: “The Port, city and other stakeholders, including state 
and federal natural resource agencies, will comprehensively review the work 
performed………….” 

Staff response: Section 10.3: Reporting by Port already includes the Advisory 
Committee review of a report on a yearly basis that details the progress on  
environmental activities, truck traffic, sustainability policy, open space strategy and 
any other specific projects related to WHI that have happened over the course of that 
year.  

Staff recommends the following edits to Section 2.4 to add clarity:  

Adaptive management, as described in Section 2.4 will be used as natural resource 
conditions, regulatory requirements, and scientific understanding evolve over time.  It 
is not the intent of this agreement to require an inflexible mitigation approach that 
cannot respond to these changes.  The Port and City may agree in writing to deviate
from these objectives if such changes are necessary to respond to significant changes 
in regulatory context (for example, additional ESA listings), natural resource 
conditions, or improved scientific understandingThe requirements and objectives of 
Section 5 of this Agreement may be modified or waived only upon the express written 
agreement of the City and Port, and only after consulting with the West Hayden Island 
Advisory Committee described in Section 8 of this Agreement.

8. Page 122, 3.1.4 Columbia River Crossing: Several people have stated, either 
during hearings, or outside our process (Mayor Hales), that if the CRC does not 
proceed or is significantly delayed it would be a fatal flaw for the proposed 
WHI development. Is that accurate and is this statement sufficient to address 
that possibility?

Staff response: See response to Chris Smith question above.  

9. Page 124, Open Space---Use, Ownership and Further Planning: 
 4.2, Restoration Vision: We have heard testimony from numerous sources that 
the stated objective of achieving net improvement of ecosystem function will not 
be achieved with the current mitigation package. Is it disingenuous to include 
this statement if that is the case? How does staff in BPS and BES respond to NGOs 
(Audubon Society of Portland, LCREP, Willamette Riverkeeper), Tribes (CRITFC 
and others) and natural resource agencies who have testified (US Fish and 
Wildlife Service and Oregon Department of Fish and Wildlife) respond to the 
assertion that net increase in ecological function will not be met? Suggested 
Amendment: If we cannot demonstrate that net increase in ecological function 
will result from the mitigation package we should delete that statement or spell 
out very explicitly how a net increase will have been achieved, qualitatively and 
quantitatively.
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Staff Response: See response to Chris Smith’s question above, related to the 101% and 
110% goals.  Staff is proposing a return to the 110% goal. 

10. Page 125, 4.4 Prohibition of Rezoning: Who will the third party be? Suggested 
Amendment: This commitment will survive the termination of this Agreement 
and continue in perpetuity unless modified with the consent of the City and a 
third party representing natural resource oriented NGO stakeholders who have 
been engaged in the West Hayden hearings process or West Hayden Island 
Advisory Committee. Note that I specified a natural resource oriented NGO, not 
a community group. My reason for that recommended amendment is because 
the 500 acres are supposed to be managed for its natural resource values, first 
and foremost.  

Staff Response: Staff believes this language is too specific.  It is premature to select a 
specific entity, or preclude an entity because they have not yet been engaged in the 
WHI process.  We expect the City Council to select the entity, in consultation with the 
Port Commission, if the IGA is signed. 

11. 4.5, Future Ownership of OS-Zoned Area. Suggested Amendment: strike the 
firsts sentence, “The Port may, at its discretion, transfer ownership of the OS-
zoned acreage to another person or entity.” At a minimum, the word person 
should be deleted as it contradicts 4.5.1 and 4.5.2, both of which describe 
entities not “persons.” 

Staff Response:  We agree that the word “person” should be struck.  Please see 
previous work session notes regarding the Port’s intention to retain the open space as 
an asset at least through completion of the mitigation.  The Port also retains 
ownership of Vanport Wetlands. 

12. 4.5.3, Mandatory Conference: I see no role for the public in this language. 
Suggested Amendment: “Within 1 year of reaching Milestone 3, the City, the 
Port and stakeholders including NGOs and community groups, will hold a 
mandatory meeting…………” 

Staff Response: Section 8 of the IGA creates the West Hayden Island Advisory 
Committee which will have representation from environmental, community and 
economic stakeholders.  This section of the IGA can be updated to include consultation 
with and representation by the Advisory Committee at the mandatory conference.   

13. Page 126:  4.6.3, Funding. Is $200,000 adequate? Does Portland Parks and 
Recreation agree to this figure? 

Staff Response:  Yes, Portland Parks and Recreation staff has agreed with this figure.  
The IGA states that the Port will prepare the written strategy in consultation with 
PP&R and BES.     The current amount of $200,000 is to support staff participation in 
the process from each agency.  

14. Section 5. Measures to Improve Ecosystem Values and Functions 
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5.2, Intent The Port and City intend to. Suggested Amendments: Intent, The 
Port and City will:

Fully replace the natural resource features and functions impacted, both 
directly and indirectly, by marine terminal development and document how 
replacement in quantity and quality of habitat has been achieved, with 
concurrence of state and federal natural resource agencies

Staff Response:  We agree with this suggestion. It adds clarity to the intent. 

15. Reach a net increase in overall ecosystem functions, with concurrence of state 
and federal natural resource agencies

My reasoning for these amendments is I do not feel it reasonable for the Port and 
City to make the assertion that all resources have been replaced and ecosystem 
function has experienced a net gain without outside, objective concurrence.  

Staff Response.  The concurrence statement should be included earlier, as noted 
above.

16. Page 127:  5.3 Anticipated Impacts: Suggested Amendment: 200 300 acres of 
floodplain

Staff Response:  Staff removed the dredge deposit management area because it is a 
pre-existing permitted use that inherently involves placing fill within the floodplain.  
Asking for new mitigation for fill related to an existing industrial use on the site that 
was permitted legally by federal and state authorities is beyond the scope of this 
project. This fill could continue to occur with or without WHI annexation.   

17. Page 128:  5.5.34 Alternative Forest Actions, Suggested Amendment: Substitute 
110% for 101%. Reduction to 101%, as discussed by the Commission and staff is 
one of the reasons given by natural resource agencies that we will not achieve 
net gain in ecological function. The point the Commission made during our 
deliberation was that we were not able to distinguish between 101% and 110% 
and that the important point was the outcome should be net gain in ecological 
function.

Staff response:  See response to Chris Smith’s question above.   

18. 5.5.4 Floodplain Actions: What does “at least 200 acres mean?!” And, 100 year 
floodplain mitigation is not sufficient. It should include 2, 10 20 30 and 100 
year flood events. Suggested Amendment: "The Port will implement actions 
that restore at least 300 acres of land within the historic Columbia River 
Floodplain. This will assure mitigation that will provide ecological functions of 
2-year, 10-year, 20-year, 30-year and 100-year flood events that will contribute 
to a goal of achieving net gain of ecological function.

Additionally, as per my experience with Ross Island fill, there is a major issue 
with the quality of fill. The last thing we want to encourage is filling WHI with 
contaminated sediments from the Portland Superfund Site. At least I hope 
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that’s not the plan. Suggested Amendment: “The quality of the fill should be 
Class A, non-contaminated material as defined by the Oregon Department of 
Environmental Quality. The DEQ will determine whether fill material meets the 
Class A standard.” 

Staff response: See response to Chris Smith’s question above.  DEQ will regulate the 
quality of fill, and existing codes already ensure the fill will be appropriately clean.  
The existing Zoning Code also regulates fill quality by classifying certain fill as a 
“waste related use”, which is not identified in the current draft zoning code proposal 
as an allowed use on WHI.  Also, see Zoning Code section 33.920.340.  That existing 
city code will apply on WHI upon annexation.  That section of the code refers to OAR 
340.100-110. Fill that requires permitting under that OAR section would be a “waste-
related-use”.  

19. Page 129:   5.5.9 Monitoring Periods and Continuing Obligations 
Thirty years is not sufficient to monitor impacts to a resource as significant as 
WHI! Suggested Amendment: The monitoring period for any actions taken under 
Section 5 of this Agreement shall be for 100 years or such time as state and 
federal agencies determine that mitigation actions have replaced the lost 
ecological values and functions that West Hayden Island currently provides.”

Staff Response: See response to your question #3 above.   

20. Page 134: 6.5.4 and 6.5.4.1 Partnerships and Development of Fund; Match 
Commitment: What happens if the match doesn’t materialize?! Amendment 
Suggestion: add, “If no match is found the Port will be obligated to fund the 
project.”

Staff Response:  Staff does not support the suggested amendment because it is not 
clear what additional specific project this new language would obligate them to fund.  
Staff feels that the stated goal to leverage the $3.6 million that they already would be 
obligated to deliver with additional state and federal funds in the future is sufficient.   

21. 6.6 Local Permitting Process: SB 766 continues to be an issue. We need to 
adopt language that nails down this issue. Both staff and the Commission 
committed to addressing the issue as per the Audubon Society of Portland and 
other testimony requested. The language in the current draft doesn’t seem to 
do that in my opinion. This needs to be clarified. 

Staff Response:  See our response to Audubon’s testimony.  We have agreed to further 
clarify this language.    

22.Page 136, Funding:  Chart, Obligation, Summary of Obligations, Timing 
Suggested Amendment: delete (estimated up to $44 million) in Ecosystem alues 
and Functions (Section 5). The estimate for “balanced cut and fill” is more 
than $100 million. There is no basis for “capping” floodplain mitigation at $44 
million. 

Staff Response: The words “up to” were already deleted in the errata memo delivered 
to you last week.  This is not a cap, but a summary - $44 million represents our 
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estimate of the cost of the mitigation specified in Section 5 as of the March 2013 
draft.  If any changes are made to the environmental mitigation Section by the PSC, 
this number would be updated again to reflect whatever the estimate is at the time of 
the next draft.

23. 9.4 Business Plan. This reads like “pie in the sky” to me. I don’t see this 
happening realistically. Just sayin. 

Staff response: Staff believes that identifying a responsibility and deadline to develop 
a more detailed funding strategy will make it more likely to happen.  The City’s Office 
of Management and Finance has reviewed and helped craft this language.  

24. 9.5 Additional Funding Sources. “Donations?” Seriously? There must be a more 
realistic and iron-clad assurance that the Port will be held responsible for 
funding the project beyond seeking “donations” and other unlikely sources of 
funding. In the end the Port should not seek funding that will compete with 
other regional priorities for restoration of natural resources and should be held 
accountable if “additional” funding sources do not emerge, which in the 
current funding environmental is unlikely. 

Staff Response: The proposed IGA includes a clause describing how the City and the 
Port would seek some state, regional, and federal funding for some aspects of the 
anticipated infrastructure development – for example reconstruction of North Hayden 
Island Drive, site preparation, some parks-or open space improvements, and 
installation of utilities.  There has been no proposal to seek external funding for 
environmental restoration or natural resource actions – in fact Section 9.5 specifically 
cites Section 3, which described transportation, parks, and utility infrastructure, and 
does not cite the environmental actions described in Section 5. Staff will add the 
following language to this section:  

The Port does not intend to seek external funding for environmental restoration or 
natural resource actions identified in Section 5. 

25. Page 138: Continuing Obligations: 11.1.2: The third party issue, again. As noted 
above (Page 125, 4.4 Prohibition of Rezoning: Who will the third party be?) my 
Suggested Amendment: This commitment will survive the termination of this 
Agreement and continue in perpetuity unless modified with the consent of the 
City and a third party representing natural resource oriented NGO stakeholders 
who have been engaged in the West Hayden hearings process or West Hayden 
Island Advisory Committee.  

Staff Response: Staff believes this language is too specific.  It is premature to select a 
specific entity, or preclude an entity because they have not yet been engaged in the 
WHI process.

26. 11.1.3 Suggested Amendment: As noted previously, (Page 129 5.5.9 Monitoring 
Periods and Continuing Obligations), thirty years is not sufficient to monitor 
impacts to a resource as significant as WHI. Suggested Amendment: The 
monitoring period for any actions taken under Section 5 of this Agreement shall 
be for 100 years or such time as state and federal agencies determine that 
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mitigation actions have replaced the lost ecological values and functions that 
West Hayden Island currently provides.” 

Staff Response:  See Staff response above.  

27. Page 139: Dispute Resolution, 12.2:  There is no provision for public 
involvement in dispute resolution. It is unacceptable to cut the public out in 
this process. Suggested Amendment: City, Port Staff, and stakeholders from 
the community and NGOs will meet…….” 

Staff Response: This is a standard clause for an IGA.  As noted earlier, if the 
commission is uncomfortable with this language, then the IGA may not be the tool to 
memorialize responsibilities related to the annexation.  Again, it is important to note 
that the WHI Advisory Committee will be made aware, and given an opportunity to 
discuss, through required project reporting and meetings, of all activities and issues 
that may arise in implementation of this agreement.    

Staff recommends the following edits to Section 8.2:  

8.2, Role of West Hayden Island Advisory Committee. The Port, in collaboration with 
the City will establish an ongoing WHI Advisory Committee (WHI AC) consistent with 
Attachment F. The missionrole of the WHI AC will be to:  (a) comment on the 
development and implementation of an OS Strategy; (b) advise the Port and City  
during recreational facility design and development; (c) negotiate a Good Neighbor 
Agreement to be implemented during the construction and subsequent terminal 
operations; (d) provide an ongoing forum for discussion of neighborhood impacts 
associated with ongoing recreational and marine terminal uses on WHI; (e) review 
truck traffic volumes on a monthly basis; (f) recommend projects for funding under 
the Community Benefit Grant Program; (g) review of the HIA(s); and (h) review and 
comment on implementation of and amendments to this Agreement, including the 
Port’s annual report required by Section 10.3, as requested by the City and/or Port.

28. 12.3 Termination of Dispute Resolution: Interested third parties should be 
involved in this process to ensure the public interest is upheld.  

Staff Response: Again, the WHI Advisory Committee is intended to serve this purpose.   

29. Page 140: 13.5 Waiver of Default: I cannot decipher what this means. It sounds 
like the Port can simply walk away from the agreement. If that is the case, this 
should be eliminated from the IGA. 

Staff Response:  See response to your question #1 above. 

30. Page 141: Termination. Same comment as 13.5. Where does the public 
involvement come in? This is an unacceptable “escape clause.” 

Staff Response:  See response to your question #1 above. 
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Karen Grey

1. Please provide clarity on SB 246 for us. Is it true that if the Port defaults the 
funding for the project, that the Oregon Taxpayer would be responsible for the 
repayment of any loans or moneys owed? What are the facts? 

Staff response: SB 246 requires the Oregon Business Development Department to 
establish and administer an “Oregon Industrial Site Readiness Program” to enter into 
tax reimbursement arrangements with, or to make loans to, qualified project sponsors 
for development of certified regionally significant industrial sites.  The purpose of the 
program is to provide loans, including forgivable loans, to qualified project sponsors to 
allow for the development of state and regionally significant industrial sites certified 
under this section.  Basically, loans could be made under this program for 
development of significant traded sector related development.  The state can agree to 
forgive the loans if a certain level of income tax revenue is created by the 
development.  The program is based on a tax increment principle – that the state 
receives additional revenue from the additional jobs generated by this kind of 
development.  It allows the state to channel some of that gained revenue back to pay 
for the development.  Because it is being paid from the new revenue that results from 
the development, it is not a diversion of existing taxpayer revenue.  There would be 
no revenue if the jobs do not occur.  It is also important to note that the port of 
Portland is a public sector entity, and is itself funded by taxpayer money, along with 
its business revenue.  The Port has a financial relationship to the taxpayers regardless 
of SB 246.      

2. Please provide clarity on the reasons why it is now becoming difficult (if not 
impossible) for the Port to afford the ever rising mitigation costs of this 
project. Where did we start on mitigation costs and where have they risen to 
and WHY? I have been at the meetings so I mostly know the answer but maybe 
you could provide a short answer.  

Staff response: Below is a rough summary of cost changes as the proposal has evolved.  
The numbers will not totally add up because I’m rounding off and leaving out many 
smaller items. 

July 2012 AC Draft
Cost of mitigation and site prep = $95 to $101 million 

August 2012 BPS Draft
Cost of mitigation and site prep = $102 to $115 million 

� Added $5 million + in additional forest mitigation on WHI and GI 
� Added $1.5 million grassland habitat grant 
� Added $1 million to community fund 

November 2012 Mayor Adams Draft
Cost of mitigation and site prep = $120 to $132 million 

� Added $10 million for parks capital improvements on Hayden Island. 
� Added $3.6 million for housing fund. 
� Added $4 million for additional forest mitigation, to reach 110% goal. 
� Added $1 million + in HIA related costs 
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March 2013 BPS/PSC Draft
Cost of mitigation and site prep = $129 to $146 million 

� $18 million in added floodplain cost. 
� $10 million in reduced forest cost due to change from 100 year to 30 year 

monitoring period. 
� Several million added cost of North Hayden Island Drive, to ensure adequate 

funds for sound buffer, signalization, and extra block near Target. 
� Several other small adjustments to parks related O&M assumptions. 

3. How far IS the Port willing to go outside of the "marketable costs" of the land? 
It started at $5 per square foot and is now twice that or more. Why? Is that due 
to the mitigation cost increases required in the IGA? Does the Port have a 
bottom line they won't cross? 

Staff response: Yes, the cost increases are related to requested mitigation in the IGA, 
as noted above.  The Port’s proposals have total mitigation (environmental, 
community and transportation) and site prep costs near the $100 million mark, or the 
equivalent of $7 to $8 per square foot.  So, yes, they have already proposed to go 
beyond what could be supported in a private market.  The Port is a taxpayer-
supported governmental entity with a mission to produce economic development 
projects that would not otherwise be provided by the private sector alone.  They are 
also willing to go beyond the market because some costs can be shared with other 
governmental entities – such as federal transportation dollars, state economic 
development funds, possible regional assistance with open space expenses.  That said, 
there is a limit to how much the Port or any other government entity can finance. 

4. Is there any truth to the comment that the Port refuses to put up any of its 
own money for this project? I heard that comment over and over again. This 
needs to be cleared up.  

Staff response: The Port would be putting a significant portion of its own funds into 
this project.  I believe this is the primary reason the Port can’t accept the current 
proposal – the amount of total mitigation (environmental, community and 
transportation) being requested exceeds the balance of what is available in their 
capital development fund.  In order to implement the project as proposed, they would 
potentially have to drain their entire bank account, which would prevent them from 
doing other economic development work in the region for some time.   

5. Does the current mitigation plan go far enough or too far and is it reasonable 
for all parties? Does it meet the standard of the "triple bottom line" of: 
Protecting natural resources, is it economically viable and are there community 
benefits? How do you see this? Or is this the quintessential question for each 
PSC member? 

Staff response: With Resolution 36805, City Council set expectations that an 
agreement should holistically address environmental and community needs. The 
current April 2013 draft was informed by extensive public input, and community 
discussion. Portlanders have high expectations for environmental quality and livability, 
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as well as economic prosperity. This draft strives to satisfy those expectations.  

If successful, the proposed annexation agreement can: 
� Solidify Portland’s role as a trade gateway, consistent with the City’s adopted 

Economic Development Plan and the Regional Export Strategy.  
� Create much needed family wage job opportunities in North Portland, 

strengthening the middle class.  
� Add a significant asset to the regional network of open space, increasing access 

to nature and recreation.  
� Bring new parks and recreational opportunities to Hayden Island, a park 

deficient neighborhood.  
� Make a significant investment in housing conditions for low-income residents of 

Hayden Island.
� Help make Hayden Island a more walkable community, by making significant 

investment in North Hayden Island Drive.  

The adopted Portland Plan emphasizes partnerships among government, private and 
nonprofit sectors, and communities. It focused on developing shared priorities, and 
acting in coordination to get more from existing resources. No one government entity 
can act alone – not the City, not the Port. In that spirit, the annexation and 
development of West Hayden Island must be a multi-objective effort.  

If the City Council and Port Commission choose to move forward with annexation, and 
this agreement, they will do so with the understanding that the responsibility to 
implement the agreement is shared with the wider community. The draft agreement is 
not intended as a set of demands by the City of the Port. It is a proposal with a strong 
commitment to a multi-agency business plan, with federal, state and regional partners 
sharing a work program, as well as significant private sector involvement. 

6. Why does the Port of Vancouver keep coming up as THE answer to not having 
development on WHI? I thought we already covered the fact that this was not a 
viable option.  

Staff response: This was addressed in our March 26th memo, and in the Harbor Lands 
Analysis Report completed by ECONorthwest.  The short answer is that Vancouver’s 
land supply is not enough unless we lower our economic growth goals. 

The Port of Vancouver has about 350 acres of vacant land in reserve for future marine 
terminal growth, although some of this land may have environmental constraints.  
ECONorthwest estimates that the regional need for new marine terminals will be 570 
acres through 2040 (assuming the mid-range in the cargo growth forecasts).  Unless 
cargo volume growth is on the low end of the expected range, there is not enough land 
in Vancouver to meet the regional need by itself.   

The Port of Vancouver’s lands are currently zoned for Industrial Use, and the Columbia 
Gateway sites have had preliminary environmental review.  The Port of Vancouver has 
stated that they expect a need for lands on both sides of the Columbia to be 
developed, although their lands will have similar issues with mitigating for shallow 
water habitat and wetlands removal. 
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Testimony from Brian Campbell also offered some additional testimony related to the 
Columbia Gateway site, pointing out some site-related challenges. 

7. Why do people keep stating there will be no jobs if WHI is developed as a deep 
channel port? Are there economic reports with viable predictions on the 
number of jobs these kinds of projects produce that we could see? People want 
guarantees and I don't think that that is how this type of project works. If you 
don't build it, you can count on there being no jobs.  

Staff response: Studies done to date estimate that WHI development would lead to 
roughly 2,300 to 3,600 jobs, including direct, indirect, and induced. This does not 
include jobs associated with terminal construction. The projected job total was 
estimated by EcoNorthwest from Portland Harbor estimates reported in several studies 
by Martin & Associates. EcoNorthwest and Martin & Associates are both well respected 
internationally-known firms that have considerable expertise in this area. 

Gary Oxman

1. The EcoNW analysis cited creation of ~2,300-3,600 jobs associated with WHI. 
The majority of these jobs are induced or indirect. Is there any evidence that 
creation of induced and indirect jobs has changed in association with the 
recession? During the deepest parts of the recession and at least early in the 
recovery, employers were creating fewer full-time jobs, relying on increased 
work hours and temporary workers. Is there evidence that this would be 
expected to impact the WHI job situation? 

Staff response: There is no evidence that employment multipliers for indirect and 
induced jobs have changed.   

2. The March 15 staff report cites equity and creation of family wage jobs as an 
important outcome of WHI development. The Draft IGA in the April 9 Plan Draft 
(Section 6.7) creates a North Portland hiring preference with outreach to WHI 
residents. However, the preference is limited by "law and labor contracts 
existing at the time of development...." What are some of the current laws and 
labor agreement factors that would impact a North Portland hiring preference 
if it was to be implemented today? 

Staff response: This statement was include to acknowledge that many aspects of this 
kind of program would have to be negotiated with labor unions. Most marine terminal 
labor is unionized, and existing labor contracts govern how hiring occurs.  That said, 
labor organizations participating in the Advisory Committee process have indicated 
support for such a program, and a willingness to discuss details in the future.   

3. Is it possible to have someone from Bay Area Associates to discuss their ideas 
around economic viability and their recommendations about "business planning" 
and economic management? 
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Staff response: Bay Area Associates participated in the 3/26 PSC work session, and 
was available for questions and answers at that time.  BAE’s analysis is available as 
Attachment G to our March 15 memo to the PSC.

http://efiles.portlandoregon.gov/webdrawer.dll/webdrawer/rec/5585783/view/whi_
packet_1.PDF

Notes from the Mach 26 PSC meetings are here: 

http://efiles.portlandoregon.gov/webdrawer.dll/webdrawer/rec/5614316/view/minu
tes_26march13.PDF
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MEMO

DATE: May 16, 2013

TO:  Memo to File

FROM: Bureau of Planning and Sustainability

CC: City Attorney’s Office

SUBJECT: Columbia River Ordinary High Water Mark at West Hayden Island 

The purpose of this memo-to-file is to document the Ordinary High Water Mark (OHWM) elevation 
the City is using for the West Hayden Island.   

The US Army Corps of Engineers (USACE) determines the OHWM, which forms one of the 
jurisdictional boundaries under Clean Water Act Section 404 permitting.  In 2004, USACE 
set the OHWM at 17ft NGVD29.  The documentation for that determination is found in the 
Portland-Vancouver Harbor Information Packet, Second Edition, Reservoir Regulation and 
Water Quality Section (USACE, 2004).  In 2006, USACE reevaluated the OHWM 
determination and adjusted it to 15ft NGVD29.  The documentation for that determination 
is found in a memo from USACE to File, After the Fact Permit No. 200100062 on August 15, 
2006.

In 2010 the City began working on Phase II of the West Hayden Island (WHI) project.  Part 
of that work was to update the Natural Resources Inventory (NRI).  Existing data was 
documented in the NRI including a map of shallow water habitat, which was based on GIS 
mapping of OHWM.  The GIS mapping was done by the City of Portland, Bureau of Planning 
and Sustainability (BPS), using the USACE 2004 determination, 17ft NGVD29.  The GIS 
mapping of OHWM using the USACE 2004 determination was done for the entire Portland 
Harbor, including the Willamette and Columbia Rivers, and was completed in 2011.   

In early 2012, it was brought to staff’s attention that the OHWM elevation at WHI was 
reevaluated in 2006 by the USACE in response to a specific Section 404 permit for wetland 
fill.  Staff reviewed the information and decided that:  

1) The 2006 determination included no survey points, which are necessary to map the 
OHWM (the 2004 determination did include survey points);and 



2) The 2004 elevation is more conservative than the 2006 elevation because it is 
protective of more beach and in-water habitat.  The 2004 elevation was determined 
by BPS to be sufficient to use in a conceptual and long-range planning effort.  In 
addition, the USACE in their 2006 memo stated that “the examination of data for 
2006 and subsequent years may result in the Corps revisiting this determination in 
the future.”

3) The NRI therefore uses the 2004 elevation as the OHWM. 

The Amended Proposed Draft West Hayden Island Plan (April, 2013) zoning code and 
Intergovernmental Agreement do not specify an OHWM elevation that must be used during 
local permitting.  The zoning code establishes a 100 foot setback from the OHWM, where 
the OHWM is determined by the USACE.  To avoid any unlawful delegation of the Council's 
authority, as a practical matter the OHWM that will be used for purposes of measuring 
setbacks will be whatever OHWM the USACE has determined on the date the zoning code 
amendments become effective. 
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