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EXHIBIT B

Definitions.

The definitions contained in REC Section 5.33.010 and REC Section 5.33.140 are
applicable to Chapter 5.34.

1. “Change Order” means a written agreem ent between the City and
Contractor that alters the specifications of the Contract.

B2. “Conduct Disqualification” means a Disqualification purs uant to ORS
279C.440.

€ 3. ““Disqualification” means the preclusion of a Person from contracting
with the City for a period of ti me in accordan ce with PEC- Section 5.34.530.
Disqualification may be a Conduct Disqualification or DBE Disqualification.

P 4. “Foreign Contractor” means a Contractor th at is not domiciled in or
registered to do business in the State of Oregon.

ES. “Notice” means any of the alternative forms of public announcem ent of
Procurements, as described in REE Section 5.34.310.

F6. “Work” means all material, labor, tools, equip ment, and all app liances,
machinery, systems, transportation, and a ppurtenances necessary to perfor m and
complete the Contract, and such a dditional items not specifically indicated or
described which can be reasonably inferre d as belonging to the item described or
indicated and as required by good practice to provide a complete, functioning, and
satisfactory system or structure.

Application and Authority.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

Public improvements. Chapter 5.34 app lies to the Award of Contracts for public
improvements and construction services for public improvements. Contracts for
emergency work are governed by PEE-Chapter 5.33 and ORS 279B.080.

Contracts for m inor alteration, ordina ry repair orm aintenance of public
improvements, as well as other Contracts for construction services that are not
defined as a public im provement under Section 5.33.010 shall be Awarded and
executed pursuant to Chapter 5.33 and ORS 279B and not this Chapter. However,
some portions of ORS 279C and this ch  apter may still be applicable toth e
resulting Contracts.

Authority and Ethics
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5.34.040

A.

The Authority of the City Council as the Local Contract Review Board is
the same in regard to Chapter 5.34 as it is for C hapter 5.33, including the
authorization of Contract amendments.

The Authority of the Chief Procurem ent Officer is the same for Chapter
5.34 in regard to public im provement and construction services Contracts
as it is for Goods and Services as set forth in Chapter 5.33.

The authority of Bureau and  Office directors and appropriation unit
managers to authorize and execute C ontracts and Contract amendments is
the same in regard to Chapter 5.34 as it is in Chapter 5.33.

The rules stated in PEE Section 5.33.070 regarding the purchase of Goods
and Services from Cityem ployees shall also apply to Public
Improvements covered by PEE Chapter 5.34.

Affirmative Action.
(Amended by Ordinance Nos. 184403 and 185065, effective January 1, 2012.)

Pursuant to ORS 279A.100, the City m ay limit competition on Contracts to carry
out affirmative action policies, in  accordance with policies and p rocedures
established by the City.

Pursuant to ORS 279A.105, the City m ay require a Contractor to subcontract
some part of a Contract to, or to obtain  materials to be us ed in performing the
Contract from:

1.

A business enterprise that is ce rtified under ORS 200.055 as an em erging
small business; or

A business enterprise that is:

a. Certified under ORS 200.055 as an emerging small business; and

b. Is located in or draws its wo rkforce from economically distressed
areas, as designated by the Or egon Economic and Community

Development Department (OECDD); or

c. Owned or controlled by a disa bled veteran, as defined in ORS
408.225.
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A.

B.

EXHIBIT B

A Subcontractor certified under ORS 200.055 as an e merging small business is
located in or draws its workforce from economically distressed areas if:

1.

Its principal place of business is located in an area designated as
economically distressed by the OECDD pursuant to adm inistrative rules
adopted by the OECDD; or

The Contractor certifies in Writing to the City that a substantial number of
the Subcontractor’s employees or Subcontractors that will manufacture the
Goods or com plete the Services under the C ontract reside in an area
designated as econom ically distressed by the OECDD pursuant to
administrative rules adopted by OECDD. For the purposes of making the
foregoing determination, the City sh all determine in each particular
instance what proportion of a Contractor’s Subcont ractor’s employees or
Subcontractors constitute a substantial number.

The City shall include in each So licitation Document a requirement that
Offerors certify in their Off ers in a form prescribed by th e City, thatthe
Offeror has not and will not discrim inate against a Subcontractor in th e
Awarding of a Subcontract becaus e the Subcontractor is a m inority,
women or em erging small business enterprise certified under ORS
200.055.

The City may disqualif y a Person from consideration of Award of the City’s
Contracts under ORS 200.065(5) or suspen d a Person’s right to be on or
participate in any Public Contract pursuant to ORS 200.075(1) after providing the
Person with notice and a reasonable opportun ity to be heard in accordance with
these rules.

Contracts for Construction Other than Public Improvements
(Amended by Ordinance No. 181547, effective  January 24, 2008.) Pursuant to ORS
279C.320, Public Contracts for co nstruction Services that are not Public Im provement

Contracts, may be procured and amended as general trade Services under the provisions
of ORS Chapter 279B rather than under the provisions of ORS Chapter 279C and P-€€

Overview of Source Selection and Contractor Selection.

The City shall Award a Public Contract for Public Im provements pursuant to Chapter
5.34 using any method authorized by state law or City Code. Such different methods are
called methods of “source selection.” Source selection methods for Public Improvements
include:

Emergency Procurements;

Substitution of Contractors by a Surety;
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5.34.110

Joint Cooperative Procurements;

Competitive Quotations;

Competitive Bidding; and

Alternative Contracting Methods found in PEE- Section 5.34.800 ef seq. Class
exemptions are located in PEC-Subsection 5.34.830 G. while individual Contracts

must be authorized by the City Council by ordinance.

Emergency Contracts; Bidding and Bonding Exemptions.

(Amended by Ordinance Nos. 181547, 183445 and 184403, effective February 2, 2011.)

A.

The City may declare that Em ergency circumstances exist that require prompt
execution of a Public Contract for Em ergency construction. Those contracts are
governed by ORS 279B.080 and Chapter 5.33 of this Code. Emergency contracts
pursuant to a Proclam ation of a Sta te of Emergency or Disaster, however, are
governed by Section 5.33.135.

The Council or Person authorizing the Emergency Procurement shall document
the nature of the Emergency and describe the method used for the selection of the
particular Contractor. The Emergency declaration may exem pt the Public
Contract from the competitive biddi ng requirements of ORS 279C.335(1) and
shall thereafter be kept on file as a public record.

The City shall seek competition for Emergency Contracts as reaso nable and
appropriate under the Em ergency circumstances, and m ay include W ritten
requests for Offers, oral requests for O ffers or direct appointm ent without
competition in cases of extreme necessity, in whatever So licitation time periods
the City considers reasonable in responding to the Emergency.

The authority to declare an Em ergency and authorize an Em ergency Contract
shall be as follows:

1. The Chief Procurem ent Officer m ay declare the ex istence ofan
Emergency and authorize the City or any of its bureaus to e nter into an
Emergency Contract not to exceed $150,000.

2. A bureau director m ay declare the existen ce of an Em ergency and

authorize the bureau to enter into an Emergency Procurement Contract not
to exceed $150,000 only if the Chi ef Procurement Officer or Person to

06/30/12



EXHIBIT B

whom the powers of the Chief Procurem ent Officer have been delegated,
is not available when the purchase needs to be made.

3. A Commissioner-in-Charge of a bureau may declare the ex istence of an
Emergency and authorize the City and the bureaus of which the

Commissioner has responsibility to enter into an Emergency Contract not
to exceed $500,000.

4. A Commissioner-in-Charge of a bureau may declare the ex istence of an
Emergency and authorize the City and the bureaus of which the
Commissioner has responsibility to enter into an Emergency Contract over
$500,000.

a. Following the declaration of an Em  ergency the Commissioner
shall immediately prepare an ordinance for approval of the
Emergency Contract by the City  Council at its next regularly
scheduled session or as soon as possi ble thereafter. That Contract
shall be added to the regular agenda of the Commissioner without
the need for approv al for in clusion on the agenda by other
Commissioners.

b. If the Council adopts the ordinance, the City will pay for the Work
required by the Contract. If Council disapproves the ordinance, the
City only will p ay for Work performed prior to the date that th e
Council considered the ordinance fo r approval. If for any reason
presentation of the ordinance to the Council is de layed, the City
still will only be liable for Work performed prior to the time when
the ordinance first was presented to the Council.

Any Contract Awarded under this section shall be  Awarded within 60 Days,
unless the City Council authorizes a longer period of time.

All documentation of Emergency Contracts shall be sent to the Chief Procurement
Officer for record keeping purposes.

All Emergency Contracts Awarded wh en there was no Em ergency or reasonable
perception of Emergency are void unless the Contract was otherwise valid under
another portion of the City’s Purchasing Rules.

After the Award of an Em ergency Contract, the City shall execu te a Written
Contract with the Contractor as soon as possible.

All such Contracts, whether or not si gned by the Contractor, shall be deemed to
contain a termination for convenience clause permitting the City to im mediately
terminate the Contract at its discretion and, unless the Contract was void, the City
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5.34.120

shall pay the Contractor only for Work perf ormed prior to the date of term ination
plus the Contractor’s unavoidable costs incurred as a resu It of the termination. In
no event will the City pay for anticipated lost profits or consequential damages as
a result of the termination.

Emergency Contracts may be modified by change order or amendment to address
the conditions described in the original declaration or an amended declaration that
further describes additional W ork necessary and app ropriate for related
Emergency circumstances.

Pursuant to ORS 279C.380(4) and this rule, the Emergency declaration may also
state that the City waives the requirement of furnishing a perform ance bond and
payment bond for the Em ergency Contract. After m aking such an E mergency
declaration those bonding requirements are excused for the Procurement, but this
Emergency declaration does not affect the separate Public Works bond
requirement for the benefit of the Bur eau of Labor and Industries (BOLI) in
enforcing prevailing wage rate and overt ime payment requirements. In addition,
nothing herein shall prevent the Chief Procurement Officer or City Council from
subsequently requesting such from bonds the Contractor after work begins.

Selection of Substitute Contractor.

If a Contractor provided a performance bond, the City may afford the Contractor's surety
the opportunity to pro vide a subs titute Contractor to co mplete performance of the
Contract. A substitute Contractor shall perform all remaining Contract Work and comply
with all terms and conditions of the Contract, including the provisions of the performance
bond and the payment bond. Such substitute performance does not involve the Award of
a new Contract and sha 11 not be su bject to the Competitive Procurement provisions of
ORS Chapter 279C or these rules.

5.34.130

A.

Joint Cooperative Purchasing.

The City may participate in, sponsor, ¢ onduct or adm inister Joint Cooperative
Procurements for the acquisition of P ublic Improvements, provided that the
Administering Contracting Agency’s So licitation and Award process for the
original Contract was an open and im partial Competitive process that used source
selection methods substantially equivalent to those found in PEE Chapter 5.34.

A Solicitation and Award process uses  source selection m ethods substantially

equivalent to those identified in ORS 279C and PCC —— Chapter 5. 34 if the
Solicitation and Award process:
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1. Calls for Award of a Contract on the basis of a lowest Responsible Bidder
or a lowest and best Bidder determination in the case of Competitive Bids,
or on the basis of a determ ination of the Proposer whose Proposal is m ost
Advantageous based on evaluation factors set forth in the Request for
Proposals in the case of Com petitive Proposals when perm itted by an
exemption established by the City Council,;

2. Does not permit the application of any geographic preference that is m ore
favorable to Bidders or Proposers who reside in the jurisdiction or locality
favored by the preference than th e preferences provided in ORS
279A.120(2); and

3. Uses reasonably clear and precise Specifications that promote suitability
for the purposes intended and that reasonably encourage competition.

The City shall determine, in Writing, whether the Solicitation and Award process
for an Original Contract arising out of a Cooperative Procurem ent for a Public
improvement is substantially equivalent to those identified in ORS 279C and PCE
Chapter 5.34.

Protests. Protests regarding the use of all types of cooperative Procurements shall
be governed by the applicable provisions of PEE Section 5.34.700 et seq.

General Rules for Joint Cooperative Procurements; Fees.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

5.34.150

If the City is the Administering Contracting Agency, then:

1. It may charge a fair an d reasonable fee to Purchasing Con tract Agencies
that represent the excess costs of administering the Contract in light of the
Purchasing Contracting Agencies use of that Contract; and

2. Determine whether the Purchasing Contract Agency must enter into a
Written agreement with it.

If the City is a Purchasing Contracting Agen cy it is authorized to pay a fee to the
Administering Contracting Agency that the Chief Procurement Officer determines
is fair and reasonable inligh t of allthe circumstances surrounding the
Procurement, including the savings th at may be obtained if a cooperative
Procurement is used, the cost of the Proc urement in relationship to the fee, and
other factors as may be considered. If a fee is paid, it will be borne by the Bureau
or portion of the City on whose behalf the Procurement is being made.

Competitive Bidding Requirement.

06/30/12



Chapter 5.34

PUBLIC IMPROVEMENTS
AND CONSTRUCTION SERVICES

(Amended by Ordinance No. 181547, effective Ja nuary 24, 2008.) The C ity shall solicit
Bids for Public Improvement Contracts by Invitation to Bid ("ITB"), except:

A.

5.34.160

Contracts made with Qualified Nonpr ofit Agencies providing em ployment
opportunities for disabled individuals, in ~ which case the rules stated in PCC—
Section 5.33.110 shall apply.

Contracts, or classes of Contracts, exempted by the City Council pursuant to state
law, including those stated in PEC Section 5.34.830;

A public improvement contract with a value of less than $5,000;

Contracts not exceed ing $100,000, if m ade under proced ures for Competitiv e
quotations pursuant to PEE Section 5.34.160;

Public improvement contracts Awarded as Emergency Contracts;

Energy Savings perform ance contracts en tered into in a ccordance with REC-
Chapter 5.34;

Contracts where federal law overrides this chapter;

Contracts governed by ORS 279A.100 and PCG Section 5.34.040 regarding
affirmative action, and contracts identified in th e Prime Contractor Development

Program;

Any other Contract that is not governed by ORS 279A, 279B and 279C; and

Contracts exempted by the City C ouncil acting as the Local Contract Review
Board, from using an ITB process pursu  ant to ordinan ce, in which case the
selection shall follow the rules set forth in PEE-Section 5.34.800 ef seq. in regard
to the alternative Contract m ethod selected, unless the exem ption authorizes a
different method.

Intermediate Procurements; Competitive Quotations.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

Public Improvement Contracts estimated by the City not to exceed $100,000 may
be Awarded through the requirements of this rule.

All requests for a price quotation for a public improvement anticipated to exceed
$50,000 shall be in W riting and include the selection criteria to be utilized in
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selecting a Contractor and, if the criteria are not of equal value, their relative
value or ranking. The criteria m ay be limited to price or som e combination of
price, experience, specific expertis e, availability, project understanding,
Contractor capacity, responsibility and similar factors.

1. Written requests shall include the Bur eau of Labor and Industries (BOLI)
provisions regarding the prevailing wa ge, if the estim ated cost exceeds
$50,000.

2. If the estimated cost is less than $50,000, but all price quo tations equal or

exceed $50,000, then the Solicitation shall be cancelled and a new request
for Written price quotations, containing the BOLI provisions regard ing
prevailing wage shall be included.

Requests for quotations for public imp rovements estimated to be $50,000 or less
can be made orally, provided the City seeks at least three co mpetitive quotations,
and keeps a Written record of the sources and amounts of the quotations received.
If three quo tations are not reason ably available the City s hall make a W ritten
record of the effort made to obtain those quotations.

The City shall Award the Contrac t to the pro spective Contractor whose Price
Quotation will b est serve the in terests of the City, taking into account the
announced selection criteria. If Award is not made to the Offeror offering the
lowest price, the City shall make a Written record of the basis for Award.

Intermediate level Public Improvement Contracts obtained by com  petitive
quotations may be increased above the original amount of Award by change order

or amendment within the limitations pursuant to PEE-Subsection 5.34.020 C.3.

Solicitation Documents; Required Provisions; Assignment or Transfer.

(Amended by Ordinance No. 181547, effective January 24, 2008.)

A.

The Solicitation Document for a public improvement Contract shall include the
following:

1. Identification of the Public Im provement project, including the character
of the W ork, and applicable plans, Specifications and other Contract
documents;

2. Notice of any pre-Offer conference as follows:

a. The time, date and location of any pre-Offer conference;

b. Whether attendance atthe ¢ onference will be m andatory or
voluntary; and
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10.

c. That statements made byth e City’srep resentatives at the
conference are not binding upon the City unless confirmed by
Written Addendum;

The deadline for submitting mandatory Prequalification applications and
the class or classes of Work for whic h Offerors must be Prequalified if
Prequalification is a requirement;

The name and title of the authorized City repr esentative designated for
receipt of Offers and contact representative (if different);

Instructions and inform ation concerning the for m and subm ission of
Offers, including the address of the office to whi ch Offers must be
delivered, any Bid or Proposal Secu rity requirements, and any other
required information or special info rmation, e.g., whether Offers m ay be
submitted by Facsimile or Electronic m eans (Ssee PEE€-Section 5.34.330
regarding Facsimile Bids or Proposals and PCC Section 5.34.340
regarding Electronic Procurement);

The time, date and place of Opening;

The time and date of Clos ing after which the City will not accept Offers,
which time shall be not less than f ive (5) Days af ter the date of the last
publication of the advertis ement, and may, in the sole discretion of the
City, direct or perm it the submission and receipt of bids by electronic
means. Ifthe Cityisissu  ing an ITB that may resultin a Public
Improvement Contract with a valu e in excess of $100,000, the City shall
designate atime of Closing consistent with the first-ti er Subcontractor
disclosure requirements of ORS 279C.370(1)(b) and PCC —— Section
5.34.493. For tim ing issues relating to Addenda, see PCC Section
5.34.430;

The office where the Specifications for the Work may be reviewed;

A statement that each Bidder to an ITB must identify whether the Bidder
is a "Resident Bidder," as defined in PEE Subsection 5.33.020 A.51.;

If the Contract resulting from a Solicitation will be a Contract for a Public
Work subject to ORS 279C.800 to 279C .870 or the Davis-Bacon Act (40
U.S.C.§ 3141 to 3148), or both the state and federa 1 prevailing rates of
wage, a statement that no Offer will be received or considered by the City
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EXHIBIT B

unless the Offer contains a statement by the Offeror as a part of its Offer
that "Contractor agrees to be ~ bound by and will comply with th e
provisions of ORS 279.838 or ORS 279C.840 or 40 U.S.C.§ 3141 to 3148,
or both";

A statement that the City will not receive or consider an Offer for a Public
Improvement Contract unless the Offeror is registered with the
Construction Contractors Board, or is licensed by the State Landscape
Contractors Board.

Whether a Contractor or a Subcont ractor under the Contract m ust be
licensed under ORS 468A.720 regarding asbestos abatement projects;

Contractor's certification of nondi scrimination in obtaining required
Subcontractors in accordance w ith ORS 279A.110(4) and PEE— Section
5.34.040;

How the City will notify Offerors of Addenda and how the City will make
Addenda available (Ssee PEEC-Section 5.34.430); and

When applicable, instructions and form s regarding First-Tier
Subcontractor Disclosure requir ements, as set forth in PCCG—— Section
5.34.493.

A statement that the Offeror must obtain EEO certification and have a
valid City business license, if required.

The Solicitation Document shall also ¢ ontain the following information about the
evaluation process:

1.

A statement that the City m ay reject any Offer not in compliance with all
prescribed Public Contracting pro cedures and requirem ents, and may
reject for good cause all Offers upon the City’s finding that it is in the
public interest to do so;

The anticipated Solicitation s chedule, deadlines, protest process and
evaluation process, if any;

Evaluation criteria, including the  relative value applicable toe ach
criterion, that the City will use to determine the Responsible Bidder with
the lowest Responsive Bid (where Award is based solely on price) or the
Responsible Proposer or Proposers with the best Responsive Proposal or
Proposals (where use o f Competitive Proposals is authorized), along w ith
the process the City will use to determine acceptability of the Work;
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a. If the Solicitation Document is an Invitation to Bid, the City shall
set forth any S-special price evaluation factors in the Solicitation
Document. Examples of such f actors include, but are not lim ited
to, conversion costs, transportation cost, volume weighing, trade-in
allowances, cash discounts, depr eciation allowances, cartage
penalties, and ownership or lif  e-cycle cost for mulas. Price
evaluation factors need not be preci se predictors of actual future
costs; but, to the extent possible, such evaluation factors shall be
objective, reasonable estim ates based upon inform ation the City
has available concerning future use;

b. If the Solicitation Docum ent is a Request for P roposals, the City
shall refer to the additional requirements of PEE Section 5.34.850;

C. The City shall include all Contract terms and conditions, including warranties,
insurance and bonding requirem ents, that the City considers a ppropriate for the
Public Improvement project.

D. The City must include all applicable Contract provisions required by Oregon law
as follows:

1.

Prompt payment to all Persons supply ing labor or m aterial; contributions
to Industrial Accident Fund; li ens and withholding taxes (O RS
279C.505(1)); and all provisions regard ing accelerated or twice-m onthly
payment if required by the City’s Standard Construction Specifications;

Demonstrate that an em ployee drug testing p rogram is in place (ORS
279C.505(2));

If the Contract calls for dem olition Work described in ORS 279C.510(1),
a condition requiring the Contractor to salvage or recycle construction and
demolition debris, if feasible and cost-effective;

If the Contract calls for lawn or landscape maintenance, a cond ition
requiring the Contractor to com post or mulch yard waste m aterial at an
approved site, if feasible and cost effective (ORS 279C.510(2);

Payment of claims by public officers (ORS 279C.515(1));
Contractor and first-tier Subcontractor liability for late payment on Public

Improvement Contracts pursuant to ORS 279C.515(2), including the rate
of interest;
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A Person's right to file a com plaint with the Constructio n Contractors
Board for all Contra cts related toa Public Improvement Contract as
provided in ORS 279C.515(3);

Hours of labor in compliance with ORS 279C.520;

Environmental and natural resources regulations (ORS 279C.525);
Payment for medical care and attention to employees (ORS 279C.530(1));
A Contract provision substantially as follows: "All employers, including
Contractor, that employ subject workers who work under this Contract in
the State of Oregon shall com ply with ORS 656.017 and provide the
required Workers' Compensation cove rage, unless such e mployers are
exempt under ORS 656.126. Contracto r shall ensure th at each of its
Subcontractors complies with these requirements." (ORS 279C.530(2));
Maximum hours, holidays and overtime (ORS 279C.540);

Time limitation on claims for overtime (ORS 279C.545);

Prevailing wage rates (ORS 279C.800 to 279C.870);

Fee paid to BOLI (ORS 279C.830);

BOLI Public Works Bond (ORS 279C.830(3));

Retainage (ORS 279C.550 to 279C.570);

Prompt payment policy, progress paym ents, rate of interest (OR S
279C.570);

Contractor's relations with Subcontractors (ORS 279C.580);
Notice of claim (ORS 279C.605);

Contractor's certification of com pliance with the Oregon tax laws in
accordance with ORS 305.385; and

Contractor's certification that  all Subcontractors perform ing Work
described in ORS 701.005(2) (i.e., construction W ork) will be registere d
with the Construction Contractors Board. orlicens ed byt he State
Landscape Contractors Board in accordance with ORS 701.035 to 701.055
before the Subcontractors commence Work under the Contract.
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Unless otherwise provided in the Contract , the Contractor shall not assign, sell,
dispose of, or transfer right s, nor delegate duties unde r the Contract, either in
whole or in part, without the City’s prior Written consent, which must be
approved as to form by the City Atto rney’s Office. Unless approved in Writing
and approved as to form, such consent sh all not relieve the Contractor of any
obligations under the Contract. Any assignee or transferee shall be considered the
agent of the Contractor and be bound to abide by all provisions of the Contract. If
the City consents in Writing to an assignm ent, sale, disposal or transfer of the
Contractor's rights or delegation of Cont ractor's duties, the Contractor and its
surety, if any, shall rem ain liable to th e City for com plete performance of the
Contract as ifno such assignment, sale, disposal, transfer or delegation had
occurred unless the City otherwise agrees in Writing.

Notice and Advertising Requirements; Posting.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

The City shall furnish “Notice” as set forth in PEE-Subsections 5.34.310 A.1.
through 3. to anum ber of Persons suffici ent for the purpose of fostering and
promoting competition. The Notice shall in dicate where, when, how and for how
long the Solicitation Document may be obtained and generally describe the Public
Improvement project or W ork. The Noti ce may contain any other appropriate
information. The City m ay charge a fee or require a deposit for the Solicitation
Document. The City may furnish Notice us ing any method determined to foster
and promote competition, including:

1. Mailing Notice of the availability of Solicitation Documents to Per sons
that have expressed an interest in the City’s Procurements;

2. Placing Notice on the Oregon Departm ent of Adm inistrative Services’
Electronic Procurement System known as “ORPIN”(Oregon Procurement
Information Network) or a successor electronic System; or

3. Placing Notice on the City’s Internet Web site.

Pursuant to ORS 279C.360 and this ru le, the City shall advertise every
Solicitation for competitive bids or competitive proposals for a Public
Improvement Contract, unless the City Council has exem pted the Solicitation
from the ad vertisement requirement as part of a competitive bidding exemption

under ORS 279C.335 and PEC Section 5.34.820.
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Unless the City publishes by E lectronic Advertisement as perm itted by
PCC Subsection 5.34.310 B.2., the City shall publish the advertisement for
Offers at least once in at least on e newspaper of general circulation in the
area where the Contractistobe p erformed and in as m any additional
issues and publications as the City may determine to be necessary or
desirable to foster and promote competition.

The City Council finds that publishing Notice Electronically is likely to be
cost effective. The City may publish by Electronic Advertisement if:

a. The City has published a Notice that it m ay publish future
advertisements for Offers by Electronic Advertisem ent. The City
shall publish such Notice weekly, for no less than f our (4)
consecutive weeks. The City Noti ce shall include the World Wide
Web location (i.e., Uniform Resource Locator or URL) where the
City will publish future Electronic Advertisements or alternatively,
the Web location where the City will publish information on
accessing the Electronic Advertisement via a Telnet application;

b. The City posts in its b usiness office a Notice that the City will
publish advertisements for Offers by Electronic Advertisement for
no less than four consecutive weeks. The Notice shall in clude the
World Wide Web location (i.e., Uniform Resource Locator or
URL) where the City  publishes Electronic Advertisements or
alternatively, the W eb location whereth e City pu blishes
information on accessing the Electronic Advertisement via Telnet;
and

c. In addition to the City ~ ’s publication required under PCC——
Subsection 5.34.310 B.2.a. or b., the C ity shall also publish an
advertisement for Offers in at l east one trade newspaper of general
statewide circulation if the Contract is for a Public Im provement
with an estimated cost in excess of $125,000.

d. All advertisements for Offers shall set forth:
1) The Public Improvement project;

2) The office where Contract term s, conditions and
Specifications may be reviewed;

3) The date that Persons m ust file applications for
Prequalification under ORS 279C.340, if Prequalification is
a requirement, and the class or classes of Work for which
Persons must be Prequalified;
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4) The scheduled Closing, which shall not be less than five (5)
Days after thed ate of thelastpub lication of the
advertisement;

5) The name, title and address of the City Person authorized to
receive Offers;

(6) The scheduled Opening; and
7 If applicable, that the Contract is for a Public Work subject
to ORS 279C.800 to 279C.870 or the Davis-Bacon Act (40
U.S.C. § 3141 to 3148).
The City shall post a copy of each advertisem  ent for Offers at Procurem ent
Services. An Offeror m ay obtain a copy of the advertisem ent for Offers upon

request to the Bureau.

Specifications and Brand Names.

(Amended by Ordinance Nos. 183445 and 184403, effective February 2, 2011.)

A.

Specification content is in th e sole discretion of the C ity of Portland, subject to
statutory restrictions on the use of brand names.

The City may consult with technical expe rts, suppliers, pros pective contractors
and representative of the industries with which the City will Contract. The City
shall take reasonable measure to ensure that no Person who prepares or assists in
the preparation of Solicitation Documents, Specifications, plans or Scope of Work
(collectively, “documents”), and th at no business with wh ich the Person is
associated realizes a material com petitive advantage that arises from the City’s
use of those documents.

A “brand name or equal” Specification m ay be used when it is Advantageous to

the City, because the brand nam e describes the standard of quality, perform ance,
functionality and other char acteristics of the product needed by the City. The
City’s determination of what constitutes a product that is equal or superior to the
product specified is final. Unless otherw ise specified, the use of a brand nam e
shall mean “brand name or equal”.

A “brand name” Specification may be used requiring a C ontractor to provide a
specific brand when the Chief Procurem ent Officer, or designee, m akes the
following findings:
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1. The use of a brand nam e Specification is unlikely to encourage favoritism
in the Awarding of a Public Contract or substantially diminish competition
for Public Contracts: or

2. The use of a brand nam e Specification would result in a substantia 1 cost
savings to the City; or

3. There is only one m anufacturer or se ller of the product of the quality,
performance or functionality required; or

4. Efficient utilization of existing equi  pment, or supplies requires the
acquisition of compatible equipment or supplies

The City's use of a brand name specification is subject to protest and review only
as provided in PEE Section 5.34.720.

Facsimile Bids and Proposals.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Authorization. The Chief Procurement Officer may authorize Offerors to submit
Facsimile Offers. If the Chief Procurem  ent Officer determ ines that Bido r
Proposal Security is or will be requ ired, the City shall not authorize F acsimile
Offers unless the City has established a method for receipt of such security. Prior
to authorization the City m ust determine whether th e City’s equipm ent and
personnel are capab le of receiving the size and volum e of anticipated Offers

within a short period of time and establish administrative procedures and controls:

1. For receiving, identifying, recording and safeguarding Facsimile Offers,
and
2. To ensure tim ely delivery of Offers to the location of Opening and to

preserve the "sealed" requirement of competitive Procurement.

Provisions To Be Included in Sol icitation Document. In addition to all other
requirements, if the City authorizes a Facsimile Offer, the City shall include in the
Solicitation Document (other thana request for price quotations) provisions
substantially similar to the following:

1. A “Facsimile Offer”, as used in this Solicitation, m eans an Offe r,
modification of an Offer, or withdrawal of an Offer that is transmitted to
and received by the City via a Facsimile machine.
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2. Offerors may submit Facsimile Offers in response to this Solicitation. The
entire response must arrive at the place and by the tim e specified in this
Solicitation Document.

3. Facsimile Offers must be Signed by the Offeror.

4. The City reserves the right to Award the Contract solely on the Facsimile
Offer. However, upon the City’s request the apparently successful Offeror
shall promptly submit its complete original Signed Offer.

5. The data and com patibility characteristics of the City’s receiving
Facsimile machine are as follows:

a. Telephone number;

b. Compatibility characteristics, e.g., make and m odel number,
receiving speed, and communications protocol.

6. The City is not responsible for any fa ilure attributable to the transmission
or receipt of the Fac simile Offer including, butnotlim ited toth e
following:

a. Receipt of garbled or incomplete documents.

b. Availability or condition of the receiving Facsimile machine.

c. Incompatibility between the sending and rec  eiving Facsimile
machine.

d. Delay in transmission or receipt of documents.

e. Failure of the Offeror to properly identify the Offer documents.
f. Illegibility of Offer documents.
g. Security and confidentiality of data.

5.34.340 Electronic Procurement.
(Amended by Ordinance No. 183445, effective January 6, 2010.)

A. General. Fhe-City mayadvertise Publie tmprovement-Contracts Electronteathyif
be Chief P Officer finds that Bl o A dvert Likel
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be-eosteffeetive: Hewever [if the Public Improvement Contract has an estimated
cost in excess of $125,000 , the advertisem ent must be published in at least one
trade newspaper of general s tatewide circulation, except in circumstances where
the Chief Procurement Officer finds that Electronic Advertisements are likely to
be cost effective.

The City may post a notice of Intent to Award a Contra ct Electronically at least
seven (7) Days before the Award of a Public Contract.

Required Factors. In determining whether to authorize Electronic Bids or
Proposals, the City shall consider factors such as:

1. Anticipated Bid or Proposal size and volume;

2. Whether there is an urgent need for the Work being procured;

3. Frequency of price changes;

4. Availability, reliability, speed, and capacity of the receivin g Electronic
equipment;

5. Adequacy of administrative procedures and controls for receiving,

identifying, recording, and safeguarding Electronic Bids or Proposals, and
ensuring their timely delivery to the Bid or Proposal Opening location,;
and,

6. The means and method for sealing or securing the transmitted documents
to preserve the sealed requirement of competitive Procurement.

Security. If Bid or Proposal Security is required, Electronic subm ission shall not
be authorized unless the City has provi ded another m ethod for receipt of the
security.

Authorization; Contents of Solicitation Document. Bids or Proposals m ay be
submitted Electronically only if specifically authorized by the S olicitation
Document. If Electro nic transmission is authorized, the City shall includ e
provisions substantially similar to the following inth e City’s Solicitation
Document:

1. Definition. Electronic Bid or Proposal, as used in this Solicitation
Document, means a Bid or Proposal, modification of a Bid or Proposal, or
withdrawal of a Bid or Proposal that is E lectronically transmitted to and
received by the City, in the manner spec ified inthe Solicitation
Document.
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2. Timely Submission. Bidders or Pr oposers may submit Electronic Bids or
Proposals in response to this Solicitation Document. The entire Electronic
Bid or Proposal shall arrive at the place and by the time specified in the
Solicitation Document.

3. Rejection of Bids or Proposals. El ectronic Bids or Proposals that fail to
furnish required representations or info rmation, that are contingent or that
reject or take exception to any of th e terms, conditions, and provisions of
the Solicitation Document, may be rejected and excluded from
consideration, as otherwise provided by this Chapter.

4. Signatures. Electronic Bids or  Proposals shall contain the required
signatures.
5. Request for Original. The City reserves the right to Award the Contra ct

solely on the Electronic Bid or Propos al. However, if requested to do so
by the City, the apparently successf ul Bidder or Proposer agrees to
promptly submit the complete original signed Bid or Proposal.

6. Transmission Information. Data and compatibility characteristics.

7. Non-Responsibility for Transmission Failure. If the Bidder or Proposer
chooses to transmit an Electronic Bid or Proposal, the City shall not be
responsible for any failure attributable to the transmission or receipt of the

Electronic Bid or Proposal regardless of cause.

Bid or Proposal Security.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

Security Amount. If The City requires Bid or Proposal Security, it shall be not
more than 10% of the Offeror' s Bid or Proposal. The City shall not use Bid or
Proposal Security to discourage competition. The City shall clearly s tate any Bid
or Proposal Security requirements in its Solicitation Document. The Offeror shall
forfeit Bid or Proposal Secu rity after Award if the Offeror fails to execute the
Contract and promptly return it with any required Perfor mance Bond, Payment
Bond and any required proof of insurance. S ee ORS 279C.365(45) and ORS
279C.385. See also, PEE Section 5.34.915 and BOLI rules regarding the separate
requirement for a Public Works Bond.

Requirement for Bid Security (Optional for Proposals). Unless The City
Council has exempted a Solicitation, or cl ass of Solicitations, from Bid security
pursuant to ORS 279C.390, the City shall re quire Bid security for its S olicitation
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of Bids for Public Improvem ents. This requirement applies only to Public
Improvement Contracts with a value,  estimated by the City, of more than
$166,600 $150.000. The Chief Procurement Officer nonetheless may require Bid
security from any Offe ror, or forany project, evenif the City Council has
exempted a class of Solicitations from  Bid security if the Chief Procurement
Officer believes it necessary to secure  payment and perform ance. The Chief
Procurement Officer m ay require Proposal Security in RFPs (s See ORS
279C.400(5)).

Form of Bid or Proposal Security . The City may accept only the following
forms of Bid or Proposal Security:

1. A surety bond, signed by the surety’s au thorized Attorney in Fact, from a
company authorized to do business in th e State of Oregon and that is duly
listed inth e United State s Treasury list as published in the Federal
Register, or which is otherwise approved by the City Attorney. The surety
company’s seal shall be affixed to the bond and a Power of Attorney for
the Attorney in Facts hall be sub mitted. The City Atto rney hasthe
authority to waive the requirement of the corporate seal: or

2. A signed irrevocable letter of credit issued by an insured institution as
defined in ORS 706.008(12); or

3. A Cashier's check, or Offeror’s certified check.

Return of Security. The City shall return or rele ase the Bid or Proposal Security
of all unsuccessful Offerors aftera C  ontract has been fully execu ted and all
required Bonds have been provided, or af ter all Offers have been rejected. The
City may return the Bid or Proposal Secu rity of unsuccessful Offerors prior to
Award if the return does not prejudice Contract Award and the Security of at least
the Bidders with the three lowest Bids, or the Proposers with the three highest
scoring Proposals, is retained pending execution of a Contract.

Pre-Offer Conferences.

The City m ay hold pre-Offer conferences with prospective Offerors prior to
Closing, to explain the Procurement re  quirements, obtain inform ation or to
conduct site inspections.

The City may require attendance at th e pre-Offer conference as a condition for
making an Offer. Unless otherwise speci fied in the Solic itation Document, a
mandatory attendance requirement is considered to have been m et if, at any time
during the mandatory meeting, a representative of an offering firm is present.
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If the City holds a pre-Offer conference, it shall be held within a reasonable time
after the Solicitation Document has been is sued, but s ufficiently before the
Closing to allow Offerors to consider information provided at that conference.

Statements made by the City’s repres entative at the p re-Offer conference, or
elsewhere do not change the Solicitation Document unless the City confirms such

statements with a Written Addendum to the Solicitation Document.

The City must set forth notice of any  pre-Offer conference in the Solicitation
Document in accordance with PEE Section 5.34.300.

Addenda to Solicitation Documents.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Issuance; Receipt. A Solicitation Document may be changed only by a W ritten
Addendum. An Offeror shall prov ide Written acknowledgment of receipt of all
issued Addenda with its Offer, unless the City otherwise specifies in the Addenda
or Solicitation Document. If an Offero r submits an Offer and the Solicitation
Document states that the Offeror is bound by all Addenda published in
accordance with these rules, then th e Offeror shall be boun d by all Addenda so
issued.

Notice and Distribution. The City shall notify prospective Offerors of Addenda

consistent with the s tandards of Notice set forth in PEC Section 5.34.310. The

Solicitation Document shall specify how the City will provide Notice of Addenda
and how the City will make the Add enda available (see, PEE Section 5.34.300).
For example, the Solicitation Document could say: “City will not m ail Notice of
Addenda, but will publish Notice of any Addenda on City's Web site.” Addenda
may be downloaded off the City's Web site. Offerors should frequently check the
City's Web site until Closing, (i.e., at least once weekly until the week o f Closing
and at least once daily the week of the Closing).”

Timelines; Extensions. The City shall is sue Addenda within a reasonable tim e to
allow prospective Offerors to consider the Addenda in preparing their Offers. The
City should extend the Closing if the Chief Procurement Officer determ ines
prospective Offerors need additional time to review and respond to Addenda.
Except to the extent that the Chief Procurement Officer determines that the public
interest requires it, the City shall not issue an Addendum less than 72 hours before
the Closing unless the Addendum also  extends the Closing. Notice of the
Addenda shall be deemed to occur when the Addendum is posted on the City’s
web site or upon mailing, whichever is applicable. If both occur, the notification
is complete when the first of these two events occur.
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Request for Change or Protest. U nless a d ifferent deadline is set forthinth e
Addendum, an Offeror must submit a Written request for change or protest to the
Addendum, as provided in PEE- Section 5.34.440 by the clos e of the City's next
business Day after issuance of the Addendu m. The City shall consider only an
Offeror's request for change or protes t to the Addendum; the City shall not
consider a request for change or protest to matters not added or m odified by the
Addendum. Notwithstanding any provision of  this paragraph, the City is not
required to provide a prot est period for Adde nda issued during a multi-tiered
Solicitation process pursuant to PEE Section 5.34.850.

Request for Clarification or Change.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Time for submission of request for ch ange. Unless otherwise provided in the
Solicitation Document, an Offeror shall deliver any request for change tothe
Solicitation Document, Specifications or Contract provisions to the City in
Writing within seven (7) Days prior to  Bid or Proposal C losing. Requests for
change in regard to Addenda sha Il be submitted in ac cordance within the time
permitted by PEE Subsection 5.34.430 D.

Any request for change shall include a deta iled statement of the legal and factual
reasons for the request for change; any  proposed changes to Specifications or
Contract provisions; and a description of  any prejud ice to the Offeror; and a
statement of the form of relief requested. No request for change of the content of
the Solicitation Document, Specifications or Contract provisions shall be
considered after the deadline established for submitting such request. The City
shall notify the Offeror if the City entirely rejects the request. If the City agrees
with the request, in whole or in part, the City sha 1l either issue an Addendum
reflecting the change or cancel the Solicitation.

Extension of Closing date. Ifany re  quest for change is timely received in
accordance with thes e rules the Clos ing may be extended by  the Chief
Procurement Officer ifitis determined that an extension is necessary to allow
consideration of the reque st or issuance of any A ddendum to the Solicitation
Document.

Identification of request for change. Envelopes containing requests for change of
the Solicitation Document, Specifications or Contract provisions shall be m arked
with the following information:

1. Solicitation Specification or Contract Provision Request for Change or
Clarification; and

2. Solicitation Document Number or Other Identification.
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A Proposer m ay request a change toa dd alternate terms and conditions for
negotiation if the Solicitation Docum ent permits negotiation. In this
circumstance, request for change proce dure shall be governed by the Solicitation
Document and PCC Subsection 5.34.840 E. and PE€E Subsection 5.34.850 F.

Clarification. Prior to the deadline for submitting a request for change, an Offeror
may request in W riting that the City clarify any provision of the So licitation
Document or Contract. The City’s clarification, whether oral or in W riting, does
not change the Solicitation Docum ent or Contract and is not binding on the City
unless the City am ends the Solic itation Document or Contract by — Written
Addenda.

Offer Submissions.

(Amended by Ordinance No. 181547, effective January 24, 2008.)

A.

Offer and Acceptance. A Bid, Proposal or Price Quotation is an Offer to enter into
a Contract. The Offer is a “Firm Offer,” i.e., the Offer shall be held open by the
Offeror for the City ’s acceptance for not less than 30 Days from closing unless
otherwise specified in the Solicitation Document. After the 30 Dayst he Offer
shall lapse unless ex tended. The extension may occur after the expiration of the
30-Day period.

The Offer may be extended beyond 30 Days if the Offeror and the City so agree.
If agreement is reached the time period for extension shall be reduced to Writing
and the Offer will rem ain valid, irrevocable and binding on the Offeror for the
agreed-upon extension period.

The City’s Award of the Contract ¢ onstitutes acceptance of the Offer and binds
the Offeror to the Contract.

Responsive Offer. The City may Award a Contract only to a Responsible Offeror
with a Responsive Offer.

A competitive Proposal is a “Firm Offer” for the period sp ecified as provided in
section A above, but the City may elect to discuss or negotiate certain contractual
provisions, as identified in these rules or in the Solicitation Document with the
Proposer. Where negotiation is perm itted by therules orthe S olicitation
Document, Proposers are bound to an oblig ation to negotiate in good faith and
only on those term s and the rules or the Solicitation Docum ent has reserved for
negotiation.
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The City may Award a Contract only to a Responsible Offeror with a Responsive
Offer.

Contingent Offers. Except to the extent that a Proposer is authorized to propose

certain terms and conditions pursuant to PEE- Section 5.34.850, a Proposer shall
not make, and the City shallnot accept, an O ffer contingent upon the City’s
acceptance of any terms or conditions (inc luding Specifications) other than those
contained in the Solicitation Document.

Offeror's Acknowledgement. By signing a nd returning the Offer, the Offeror
acknowledges it has read and understands the term s and conditions contained in
the Solicitation Document and that it accepts and agrees to be bound by the terms
and conditions of the Solicitation Document. If the Request for Proposals permits
Proposal of alternative term s under PEE- Section 5.34.850, the Offeror' s Offer
includes the nonnegotiable te rms and conditions and any proposed term s and
conditions offered for negotiation upon and to the extent accepted by the City in
Writing.

Instructions. An Offeror shall subm it and Sign its Offer in accordan ce with the
Solicitation Document. Bids requiring a Written and non-electron ic signature
shall be signed in ink by an Authorized Representative of the Offeror. An Offeror
shall initial and submit any correction or erasure to its Offer prio r to the Opening
in accordance with the requirements for submitting an Offer under the Solicitation
Document.

Forms. An Of feror shall subm it its Offer onthe form (s) provided in the
Solicitation Document, unlessa n Offeror is otherwis e instructed in the
Solicitation Document.

Documents. An Offeror shall provide the City with all documents and Descriptive
Literature required under the Solicitation Document.

Facsimile or Electronic Submissions. If the City permits Facsimile or Electronic
Offers in the Solic itation Document, the Offeror may submit Facsimile or
Electronic Offers in accordance with the Solicitation Document. The City shall
not consider Facsimile or Electronic Offers unless authorized by the Solicitation
Document.

Product Samples and Descriptive Literature. The City m ay require Product

Samples or Descriptive Liter ature if it is necessary or desirable to evaluate the
quality, features or characteristics of the offered items. The City will dispose of

Product Samples, or return or m ake available for return Product Sam ples to the
Offeror in accordance with the Solicitation Document.

Identification of Offers.
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A.

1. To ensure proper identification and handling, Offers shall be subm itted in
a sealed envelope appropriately marked or in the envelope provided by the
City, whichever is applicable.

2. The City is not respon sible for Offers submitted in any manner, format or
to any delivery point other than as required in the Solicitation Document.

Receipt of Offers. The Offeror is responsible for ensuring that the City receives its
Offer at the required delivery point prior to the Closing, regardless of the method
used to submit or transmit the Offer.

Pre-Closing Modification or Withdrawal of Offers.

Modifications. Once subm itted, Bids or Prop osals may only be m odified in
Writing prior to the tim e and date set for Bid or Proposal Closing. Unless
otherwise provided in the Solicitation = Document, any modifications shall be
prepared on the Bidder' s or Proposer' s letterhead, signed by an Authorized
Representative of the Bidder or Proposer, state that the new docum ent supersedes
or modifies the prior Bid or Proposal and be subm itted in a sealed envelope,
appropriately marked. The City may accept modifications Electronically only if it
has authorized Electronic submittal in the Solic itation Document. To ensure th e
integrity of the Bidding process, the envelope or Electronic submission containing
any modifications to a Bid or Proposal ~ shall be m arked with the f ollowing
information:

1. Bid or Proposal Modification.

2. Solicitation Number or Other Identification.
Withdrawals:
1. Bids or Proposals m ay be wit hdrawn by a Written not ification of the

Bidder or Proposer. The notice sh all be signed by an Authorized
Representative of the Bi dder or Proposer, and must be received prio r to
the time and date set for Bid or Proposal Closing.

2. Written notifications to withdraw Bid or Proposal shall be m arked with
the following information:

a. Bid or Proposal Withdrawal.
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b. Solicitation Number or Other Identification.

Documentation. All documents relating to the modification or withdrawal of Bids
or Proposals shall be m ade a part of th e appropriate Bid or Proposal Solicitation
file.

Late Requests for Modification or W ithdrawal. Any request for m odification or
withdrawal of a Bid or Proposal m ade after the time for Bid or Proposal Closing
is late as provided by PCE— Section 5.34.480. Any late subm ission shall be
returned to the Bidder or Proposer unopene d. If any late subm ission is opened
inadvertently, the procedure provided by PEE Section 5.34.470 shall apply except
the submission shall be returned to the sender.

Receipt, Opening and Recording of Offers.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Receipt. Each Offer, and m  odifications to Offers, shall, upon receipt, be
Electronically or mechanically time-stamped by Procurement Services time clock,
or marked by hand, but not opened, and shall be stored in a secure place until Bid
or Proposal Opening. If Offers orm  odifications are opened inadvertently or
opened prior to the tim e and date set fo r Bid or Proposal Opening because they
were improperly identified by the Offeror, the opened Offers or modification
documents shall be resealed and stored for Opening at the correct time. When this
occurs, documentation of the resealing shall be placed in the file.

Opening and Recording. Offers and m odifications to Offers shall be opened
publicly, at the time, date, and place desi gnated in the Solicitation Document. In
the case of Invitations to Bid, to the exte nt practicable, the name of each Bidder,
the Bid price(s), and such other inform ation as considered appropriate shall be
read aloud. In the case of Requests for Pr oposals or on voluminous Bids, the City
may advise Bidders and Proposers, as part of the Solicitation Documents, that the
Bid or Proposal items and prices will not be read aloud.

Availability. After Ope ning, the City shall m ake Bids available for public
inspection, but pursuant to ORS 279C  .410. Proposals are not subject to
disclosure until after notice of intent to Award is issued. In any event, the City
may withhold from disclosure those por tions of an Offer that the Offeror
designates trade secrets or as confidential proprietary data in accordance with the
Oregon Public Records Law, ORS 192.410 et  seq. Application of the Oregon
Public Records Law ORS 192.410 et seq. shall determine if the inform ation
designated as confidential and claim ed to be exem pt is in fact exempt from
disclosure. To the extent the City determines the designated information is not in
accordance with applicable law, the City shall m ake those portions av ailable for
public inspection. In order to facilitate public inspection of the non-confidential
portion of the Bid or Proposal, m aterial designated as confidential shall
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accompany the Offer, but the Offer or shall sep arate it, if requested, from the
remainder of the Offer.  Prices, make s, model or catalog num bers ofitem s
offered, scheduled delivery dates,a nd terms of paym ent shall be publicly
available regardless of the Offeror’s designation to the contrary. Copies of public
records will be made available upon payment of the City’s charges.

Late Bids, Late Withdrawals and Late Modifications.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

5.34.490

A.

Any Offer received after Closing is late. An Offeror's request for withd rawal or
modification of an Offer received after Closing is late. The City shall not consider
late Offers, withdrawals or m odifications, except as permitted by PEC Section
5.34.490 (Mistakes) or PEE Section 5.33.610 (Offer Evaluation and Award).

For manual submissions of Offers, Procurement Services’ time clock shall be the
clock of record and the date and tim e imprint of that clock on an Offer shall
determine the timeliness of the subm ission. Late m anual submissions shall be
returned to the Offeror unopened with a  copy of the envelope containing the
Bureau’s time stamp on the Offer retained for the Solicitation file

For Electronic submissions, when permitted, the time shown by the City as to the
date of arrival of the Electronic submission shall determine the timeliness of the
submission. Late Electronic subm issions shall be deleted f rom the City’s files,
returned Electronically to the Offeror and the time of the submission and the time
of return shall be documented in the Solicitation file.

For Facsimile submissions, when permitted, the time recorded at the top of the
last page of the submission shall determine the timeliness of the submission. Late
Facsimile transmissions shall be returned to the Offeror after keeping a copy of
the last page of the transmission for the Solicitation file.

Failure to properly return or dispose of a late submission does not mean an Offer
or submission arrived on time.

Mistakes.
General. To protect the integrity of the competitive Solicitation process and to
assure fair treatment of Offerors, the C ity should carefully consider whether to

permit a waiver, correction or withdrawal of an Offer for certain mistakes.

Treatment of Mistakes. Errors in jud gment do not permit an Offeror to correct or
withdraw an Offer. Mistakes that constitute a minor informality may be waived
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or corrected. Mistak es that constitute clerical errors may be correc ted or
withdrawn in the City’s discretion pursuant to this rule.

City notification. If the City believes the Offer contains a m istake the City shall
notify the Offeror, note the apparent m istake and request that the Offeror verify
the Offer in writing, or by electronic tran smission within one business day after
notification.

Failure of Offeror to Respond. If the Offeror fails to respond within one business
day after notification of the apparent mistake, the City shall consider the Offer as
submitted unless the amount of the Offer is so far out of line with the amounts of
other bids received, or with the amount estimated by the City, or there are o ther
indications of error so clear, astor  easonably justify the conclusion or that
acceptance of the Offe r would be unfair to  the Offeror or to other bona fide
Offerors, in which case the City shall be entitled to reject the Offer. The City may
extend the time for response for good cause shown.

Verification. If the Offeror verifies its Offer, the City must consider the Offer as
originally submitted. However, in fairness to other Offerors, verification does not
preclude the City from rejecting the Offer if it is clea r that a m istake has been
made and the City determines the intended Offer is not evident.

Minor Informality. Ifthe Offeror verifies its Offer, and the City sees no reason
for rejection, the City may waive or permit the Offeror to correct a mistake that
constitutes a minor informality. A minor informality is a m atter of form, rather
than substance, that is evident on the face of the Offer and which can be corrected
or waived without prejudice to the public or other Offerors. Examples of a minor
informality include a failure to:

1. Return the correct number of Signed Offers or the correct number of other
documents required by the Solicitation Document;

2. Sign the Offer in the designated block, provided, however, that a Signature
appears elsewhere in th e Offer that evidences the Offeror’s inten t tobe
bound; or

3. Acknowledge receipt of an Addendu m to the Solicitation Docum ent,

provided it is clear on the face of t he Offer that the Offeror rece ived the
Addendum and intended to be bound by its terms.

Clerical Mistakes. If the O fferor does not verify its Offe r, but contends a clerical
mistake caused a dif ferent Offer than intend ed to be sub mitted, or verifies the
Offer but contends a clerical m istake should be corrected within a portion of the
Offer, the City m ay in its discretion permit correction if the conditions of this
section are met.
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Only clerical m istakes can be co rrected. A clerical m istake isnota
mistake of judgment. Examples of clerical mistakes include typographical
mistakes, errors in extending unit pri ces, transposition errors, arithmetical
errors, misplacement of a decim al point, and instances in which the
intended correct price is evident by simple arithmetic calculations.

If correction of the Offer would result in dis placement of one or more
lower Offers submitted by other Of ferors, the correction is permitted if]
and only if, both the existence of ~ the mistake and th e Offer actually
intended are ascertainable from the Solicitation Docum ent and the Off er
itself.

If correction of the Offer would not re sult in the displacement of one o r
more lower Offers submitted by other Of ferors, correction may be
permitted if the Offeror provid es the City w ith clear an d convincing
supporting evidence of the mistake and intended Offer within two business
days after the City ’s initial notification of the mistake. The City may
extend the time for response for good cause shown.

a. Supporting evidence shall include all pertinent evidence, such as
the Offeror’s file copy of its Offer, the original worksheets and
other data used in preparing the Offer, subcontractors’ quotations,
if any, and any other evidence that establishes the existence of a
clerical mistake, the m anner in which it occurred and the Offer
actually intended.

b. The closer the corrected Offer is to the next lowest Offer the
greater the need f or the City to be sure tha t ithascle ar and
convincing evidence that perm its a correction to ensure the
integrity of the competitive process.

First-Tier Subcontractors; Disclosure and Substitution.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Required Disclosure. Within two working hours after the Bid Closing on an ITB
for a Public Improvement having a Contract Price estimated by the City to exceed
$100,000, all Bidders shall subm it to the City a disclosure form as described by
ORS 279C.370(2), identifying any first-tier Subcontractors that will be furnishing
labor or labor and materials on the Contract, if Awarded, whose subcontract value
would be equal to or greater than:
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Five percent of the total Contract Price, but at least $15,000; or

$350,000, regardless of the percentage of the total Contract Price.

Bid Closing, Disclosure Deadline and Bid Ope ning. For each ITB to which this
rule applies, the City shall:

1.

Set the Bid Closing on a Tuesday, We dnesday or Thursday, and at a tim e
between 2 p.m. and 5 p.m., except that these Bid Closing restrictions do

not apply to an ITB for m aintenance or construction of highways, bridges
or other transportation facilities, and provided that the two-hour disclosure
deadline described by this rule would not then fall on a legal holiday;

Open Bids publicly immediately after the Bid Closing; and
Consider for Contract Award only  those Bids for which the required

disclosure has been subm itted by the announced dead line on forms
prescribed by the City.

Bidder Instructions and Disclosure Form. For the purposes of this rule, the City in
its Solicitation shall:

1.

Prescribe the disclosure form that must be utilized, substa ntially inthe
form set forth in ORS 279C.370(2); and

Provide instructions in a notice substantially similar to the following:

“Instructions for First-Tier Subcontractor Disclosure

Bidders are required to disclose in ~ formation about certain first-tier
Subcontractors (see O RS 279C.370). Sp ecifically, when the Contract
Amount of a first-tier Subcontract or furnishing labo r or labor and
materials would be greater than or equal to:

a. 5% of the project Bid, but at least $15,000; or

b. $350,000 regardless of the percen tage, the Bidder m ust disclose
the following infor mation about that subcontract either in its Bid
submission, or within two hours after Bid Closing:

1) The Subcontractor's name,

2) The category of W ork that the Subcontractor would be
performing, and

3) The dollar value of the subcontract.
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If the Bidder will not be using any Subcontrac tors that are subject to the
above disclosure requirements, the Bidder is required to indicate "NONE"
on the accompanying form.

THE CITY MUST REJECT A BID IF THE BIDDE R FAILS TO
SUBMIT THE DISCLOSURE FORM WITH THIS INFORMATION BY
THE STATED DEADLINE."

Submission. A Bidder shall submit the disclosure form required by this rule either
in its Bid subm ission, or within tw o (2) working hours after Bid Closing in the
manner specified by the ITB.

Responsiveness. Compliance with the di sclosure and submittal requirements of
ORS 279C.370 and thisrule ~ is am atter of Responsiv eness. Bids that are
submitted by Bid Closing, but for which the d isclosure submittal has not been
made by the specified deadlin e, are not Responsive and shall not be considered
for Contract Award.

City Role. The City shall obtain, and m ake available for public inspection, the
disclosure forms required by ORS 279C.370 a nd this rule. The City also shall
provide copies of disclosure form s to the Bureau of Labor and Industries as
required by ORS 279C.835. The City is not re quired to determine the accuracy or
completeness of the information provided on disclosure forms.

Substitution. Substitution of affected first-tier Subcontractors shall be made only
in accordance with ORS 279C.585. Contrac ting Agencies shall accept W ritten
submissions filed under that statute as public records. Aside from issues involving
inadvertent clerical error under ORS 279C.585, the City is not under an obligation
to review, approve or r esolve disputes concerning such substitutions. See ORS
279C.590 regarding com plaints tothe Construction Contractors Board on
improper substitution.  Substitutio n of Minority, Women and Emerging Small
Businesses are also subject to the City’s Solicitation Document.

Responsibility of Offerors.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

Contracts shall be Awarded only to Re  sponsible Offerors. Pursuant to ORS
279C.375, the City shall consider whether the Offeror has:
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Available the appropriate f inancial, material, equipment, facility and
personnel resources and expertise, necessary to indicate the capability of
the prospective Offeror to meet all contractual responsibilities;

Has completed previous contracts of a similar nature with a satisf actory
record of performance. A satisfactory record of performance means that
to the extent the costs associated w ith and time available to perf orm a
previous contract were within the Of feror’s control, the O fferor stayed
within the tim e and budget allotte d for the procurem ent and otherwise
performed the contract in a satisfactory manner. The City should carefully
scrutinize an Offeror’s record of co ntract performance if the Offeror is o r
recently has been materially deficientin contract performance. In
reviewing the Offeror’s perform ance, the City should determ ine whether
the Offeror’s deficient perform ance was expressly excused under the
terms of the contract, or whether th e Offeror took appropriate corrective
action. The City m ay review the O fferor’s performance on both private
and Public Contracts in determ ining the Offeror’s reco rd of contract
performance. Among t he matters the City may review in this regard is
whether the Offeror has a record of m aterial violations of state or federal
prevailing wage laws. The City shall document the record of performance
of a prospective Offeror if the Ci ty finds the prospective Offeror non-
Responsible under this paragraph;

A satisfactory record of integrity. The City m ay find an Offeror not
Responsible based on the lack of integrity of any Person having influence
or control over the Offeror (such as a key employee of the Offeror that has
the authority to significantly influence the Offeror’s perform ance of the
Contract or a parent com pany, predecessor or successor Person.) The
standards for Conduct Disqualificati on may be used to determ ine an
Offeror’s integrity. The City m ay find an Offeror not Responsible based
on previous convictions of offenses related to obtaining or attem pting to
obtain a Contract or subcontractor or  in connection with the Offeror’s
performance of a Contract or subcon tract. The City shall docum ent the
record of integrity of ap rospective Offeror if the C ity finds the
prospective Offeror non-Responsible under this paragraph;

Is legally qualified to Contract with the City, including, but not limited to,
an EEO Certification and a current, va lid, business license from the City.
Procurement Services may determine that a Person is not legally qualified
if:

a. The Person does not have a business license with the City; or

b. The Person failed to make payments required by Title 7 of the City
Code and has failed to m ake appropriate paym ent arrangements
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with the Bureat-oefLicenses— Revenue Bureau within seven (7)
Days of the receipt of a Bid or Proposal, unless the City waives
that requirement and decides to pursue collection through retention
of Contract funds, or through other means.

5. Supplied all necessary information in connection with the inquiry
concerning responsibility. If a prospective O fferor fails to prom ptly
supply information requested by the City concerning responsibility, the
City shall base the determ ination of responsibility upon any available
information or may find the prospective Offeror non-Responsible;

6. Not been disqualified by the City pursuant to ORS 279C.440 and PCE—
Section 5.34.530.

In the event the City determ ines an Offeror is not Responsible it shall prepare a
Written determination of non-responsibility as required by ORS 279C.375.

Prequalification of Offerors.

(Amended by Ordinance Nos. 183445, 184403 and 185065, effective January 1, 2012.)

A.

[oe

The City of Portland requires prequa lification of all prim e construction
contractors on public improvement contracts with an estimated value of $250,000
or greater, per ORS 279C.430(1) which allows public agencies the option to adopt
their own rules for mandatory prequalification of contractors desiring to bid for
public improvement contracts let by that agency. The Chief Procurement Officer
has the au thority to re quire Prequalification for public improvem ent contracts
under $250,000. The City shall not consider  a Bid from a Bidder that is not

prequalified, if the City required Prequalification.

Contractors seeking to prequalify shall submit a City of Portland Prequalification
application to Procu rement Services. W ithin 30 days after receip t of a fully
completed prequalification application, the City will evaluate the application as

necessary to determ ine if the contrac tor is q ualified in the class es of work
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requested. The determination shall be made in less than 30 days, if practicable, if
the contractor requests an early decision to allow the contractor as m uch time as

possible to prepare a bid on a contract that has been advertised.

Pregualifieation- To qualify, a Bidder must demonstrate to the City’s satisfaction,
that they are a Responsible Bidder base d on criteria set forth in ORS 279C.375
(3)(b) and Section 5.34.500. If the City de termines the Bidder is qualified,
notification shall be sent stating the Bidder’s qualified bidding limits, classes of
work and the validity period of the Bidder’s prequalification.

Special Prequalification. A separate special Prequalification may be required for
a specific p roject, as contained in the  Solicitation Document, when the City

determines that th e project is of a size, S —scope or com plexity that S special
Prequalification is required or such other circumstances exist, that in the opinion
of the City, a S special Prequalification would be of assistance in the selection of
qualified contractors.

Prequalification Presumed. If a Bidde r is currently Prequalified by e ither the
Oregon Department of Transportati on or the Oregon Departm ent of
Administrative Services to perfor m Contracts, the Bidder shall be rebuttably
presumed qualified to perfor m the same simtlar—Work for the City upon
submission of proof of such Prequalifica tion. Ifa Bidder subm its proof of
Prequalification, then the Bidder is rebuttably presumed qualified under
ORS279C.435. Nothing contained in this paragraph shall waive the City
requirements for Prequalification, the C ity’s authority to require additional
information or detail, or prior approval as otherwise set forth in this rule.
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Scope of Prequalification. The Ch  ief Procurement Officer shall determ ine
whether the applicant for Prequalif ication shall be considered Prequalified for
City Bids, and the extent of  Prequalification if approved or impose any other

restrictions which the Chief Procur ement finds appropriate under th 5

circumstances. The-ChiefProcurem—ent-Officermaylimit-the types—of Weorl

Officerfinds-appropriateunder-thecireumstanees: Thereafter, if the Bidder has
Prequalified, Bids may be received from the Bidder only within th e limitations
and restrictions imposed by the Prequalification decision.

1. Unless otherwise specified by th e Chief Procurement Officer, any Bidder
whose application for P requalification has been wholly disapproved m ay
resubmit an application for a Prequali fication no sooner than three months
after the Chief Procurement Officer’s notice of disapproval. A Bidder,
whose application has been approved in part or who seeks a broadening of
its Prequalification, or elim ination of any restriction, m ay resubmit an
application at any tim e provided a ch ange of circumstances has occurred
and the Bidder submits new information to support its re-application.

2. With or without a request f rom the Prequalified Bidder, the
Prequalification standing and any lim itation on class of W ork or size of
project may be reviewed further by the Chief Procurem ent Officer and
broadened or restricted as determined by the Chief Procurement Officer to
be appropriate.

Notice. If the City determines a Bidder’s Prequalificat ion is not approved in

whole orin part, oris restricted or revoked, the City shall notify the Bidder,_
specify the reasons found under ORS 279C.375(3 )(b) and Section 5.34.500, and
inform the Bidder of the right to a heari ng before the Chief Procurem ent Officer,
per ORS 279C.450. whe- The Chief Procurement Officer may shal exercise the
powers of the City Council for this purpose. -, or may -Fhe-ChiefProcurem—ent
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Officer-has-diseretion; howeverto- refer this matter to the B oard of Appeals, per
5.34.750(C).

If the City has reasonable cause to believe there has been a substantial change in
the conditions of a prequalified Bidder and that the Bidder is no longer qualified
or _is less qualified, the City may re voke orm ay revise and reissue the
prequalification after reasonable notice to the prequalified contractor, per ORS
279C.430(4). The notice shall state  the reasons found under ORS 279C.375
(3)(b) for revocation or revision of the pr equalification of the Bidder and infor m
the Bidder of the right to a hearing under ORS 279C.450.

Appeal. The Chief Procurem ent Officer may adopt rules of procedure for the
hearing, shall conduct the hearing and has the authority of the City Council as
provided in ORS 279C.450. Th e appeal shall be conducted within 30 Days or a
date mutually agreed upon by both parties.

Clarification. A Bidder m ay seek clarification of a Prequa lification decision by
Written request received by the Chief Procurement Officer no later than 10 Days
following issuance of a determination by the Chief Procurement Officer.

Eligibility to Bid or Propose; Registration or License.

The City shall not consider a Person's Offer to do W ork as a Contractor, as
defined in ORS 701.005(2), unless the Pers on has a current, valid certificate of
registration issued by the C onstruction Contractors Board at the tim e the Offer is
made.

The City shall not consider a Person's Offer to do Work as a landscape Contractor
as defined in ORS 671.520(2), unless the Pe rson has a current, valid landscape
contractors license issued pursuan t to ORS 671.560 by the State Landscape
Contractors Board at the time the Offer is made.

An Offerr eceived from a Person that fails to com ply with this rule is
nonresponsive and shall be rejected as  stated in ORS 279C.365(1)(k), unless
contrary to federal law or subject to different timing requirements set by federal
funding agencies.

Disqualification of Persons.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Authority. The City may disqualify a Person from consideration of Award of the
City’s Contracts after providing the Person with notice and a reasonable
opportunity to be heard in accordance with this rule.
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1. Standards for Conduct Disqualifi cation. As provided in ORS 279C.440,
the City may disqualify a Person for:

a.

Conviction for the commission of a criminal offense as an incident
in obtaining or attempting to obtain a public or private Contract or
subcontract, or in the performance of such Contract or subcontract;

Conviction under state or federal statutes of e mbezzlement, theft,
forgery, bribery, falsification or de struction of records, receiving
stolen property or any other offe nse indicating a lack of business
integrity or business honesty that currently, seriously and directly
affects the Person's responsibility as a Contractor;

Conviction under state or federal antitrust statutes; or

Violation of a Contract provision that is regarded by the City to be
so serious as to justify Conduct Disqualification. A violation under
PCE Subsection 5.34.530 A.1.d. may include but is not limited to
material failure top erform the terms of a Contract or an
unsatisfactory performance in a ccordance with the terms of the
Contract. However, a Person's failure to perform or unsatisfactory
performance caused by acts beyond th e Person's control is not a
basis for Disqualification.

2. Standards for DBE Disqualifi cation. As provided in ORS 200.065,
200.075 or 279A.110, the City m ay disqualify a Person's right to subm it
an Offer or to participate in a Contract (e.g., as Subcontractors) as follows:

a.

For a DBE Disqualification under ORS 200.065, the City m ay
disqualify a Person upon finding that:

(1) The Person fraudulently obtained or retained or attem pted
to obtain or retain or aided another Person to fraudulently
obtain or retain or attempt to obtain or retain certification as
a disadvantaged, m inority, women or em erging small
business enterprise; or

2) The Person knowingly m ade a false claim that any Person
is qualified for certification or is certified under ORS
200.055 for the purpose of gaining a Contract or
subcontract or other benefit; or
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3) The Person has been disqualified by another public
contracting agency pursuant to ORS 200.065.

b. For a DBE Disqualification under ORS 200.075, the City m ay
disqualify a Person upon finding that:

(1) The Person has entered into an agreement representing that
a disadvantaged, m inority, women, or em erging small
business enterprise, certif ied pursuant to ORS 200.055
("Certified Enterprise"), will perform or supply m aterials
under aPublicIm provement Contractw ithout the
knowledge and consent of the Certified Enterprise; or

2) The Person exercises management and decision-m aking
control over the internal operations, as defined by ORS
200.075(1)(b), of any Certified Enterprise; or

A3 The Person uses a Certified Enterprise to perfor m Work
under aP ublic Improvement Contracttom eet an
established Certified Enterprise goal, and such enterprise
does not perform ac ommercially useful function, as
defined by ORS 200.075(3), in performing its obligations
under the Contract.

c. If a Person is Disqualified for a DB E Disqualification under ORS
200.075, the City shall not perm it such Person to participate in the
City’s Contracts.

d. For a DBE Disqualification under ORS 279A.110, the City m ay
disqualify a Person if the City finds that the P erson discriminated
against minority, women or emerging small business enterprises in
Awarding a subcontract under a Contract with that City.

Notice of Intent to Disqualify. The City shall n otify the Person in Writing of a
proposed Disqualification personally or by registered or certified m ail, return
receipt requested. This notice shall:

1. State that the City intends to disqualify the Person;
2. Set forth the reasons for the Disqualification;
3. Include a s tatement of the Person 's right to a hearing if  requested in

Writing within the time stated in the notice and that if  the Chief
Procurement Officer does not rece ive the Person's Written request for a
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A.

hearing within the time stated, the Person shall have waived its right to a

hearing;

4. Include a statem ent of the authority and jurisdiction under which the
hearing will be held;

5. Include areference to the particu lar sections of the statutes and ru les
involved;

6. State the proposed Disqualification period; and

7. State that the Person may be represented by legal counsel.

Hearing. The Chief Procurem ent Officer shall schedul e a hearing upon the
receipt of the Person's timely request. The Chief Procurement Officer shall notify
the Person of the tim e and place o f the hearing and provide inform ation on the
procedures, right of represen tation and other rights rela ted to the conduct of the
hearing prior to hearing.

Notice of Disqualification. The Chief Pr ocurement Officer will notify the Person
in Writing of its Disqualification, personall y or by registered or certified m ail,
return receipt requested. The notice shall contain:

1. The effective date and period of Disqualification;
2. The grounds for Disqualification; and
3. A statement of the Person's appeal rights and ap plicable appeal deadlines.

For a Conduct Disqualification or a DBE Disqualification under OR S
279A.110, the disqualified Person must notify the Chief Procurem ent
Officer in Writing within three (3) business Days after receipt of the notice
of Disqualification if the Person intends to appeal the City’s decision.

Bid or Proposal Evaluation Criteria.
General. A Public Im provement Contract, if Awarded, shall be Awarded to the
Responsible Bidder submitting the lowest Responsive Bid, or to the Responsible

Proposer submitting the best Responsive Proposal.

Bid Evaluation Criteria. Invitations to Bid may solicit lump-sum Offers, unit-price
Offers or a combination of the two.
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1. Lump Sum. If'the ITB requires alu  mp-sum Bid, without additive or
deductive alternates, or if the City elects notto Award additive or
deductive alternates, Bids shall be co mpared on the basis of lum p-sum
prices, or lump-sum base Bid prices, as applicable. If the ITB calls for a
lump-sum base Bid, plus additive or  deductive alternates, the total Bid
price shall be calculated by adding to or deducting from the base Bid those
alternates selected by the City, for the purpose of comparing Bids.

2. Unit Price. If the Bid includes un it pricing for estim ated quantities, the
total Bid price shall be calculated by multiplying the estimated quantities
by the unit prices subm itted by the Bidder, and adjusting for any additive
or deductive alternates selected by th e City, for the purpose of com paring
Bids. The City shall specif y within the Solic itation Document the
estimated quantity of the Procurement to be used for determination of the
low Bidder. In the event of mathematical discrepancies between unit price
and any extended price calculations submitted by the Bidder, the unit price
shall govern.

Proposal Evaluation Criteria. If the City Council has exem pted a Public
Improvement from the Competitive Bidding requirements of ORS 279C.335(1),
and has directed the use of an Alte ~ rnative Contracting Method under ORS
279C.335(3), evaluation criteria shall be set forth in the Solicitation Documents.

Offer Evaluation and Award; Determination of Responsibility.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

General. If Awarded, the City shall Award the Contract to the Responsible Bidder
submitting the lowest, Responsive Bid or the Responsible Proposer or Proposers
submitting the best, Responsive Proposal or Proposals, provided that such Person
is not listed by the Construction Contractors Board as disqualified to hold a Public
Improvement Contract. See ORS 279C.375(2)(a ), or is ineligible for Award as a
Nonresident (as defined in ORS 279A.120), education service district. The City
may Award by item, groups of items or the entire Offer provided such A ward is
consistent with the Solicitation Document and in the public interest.

Determination of Responsibility. Offerors are required to demonstrate their ability
to perform satisfactorily under a Contract . Before Awarding a Contract, the City
must have inf ormation that ind icates that the Offeror m eets the s tandards of
responsibility set forth in ORS 279.375C(3)(b ). To be a Responsible Offeror, the
City must determine that the Offeror:

1. Has available the app ropriate financial, material, equipment, facility and
personnel resources and expertise, or ability to obtain the resources and
expertise, necessary to demonstrate the capability of the Offeror to m eet
all contractual responsibilities;
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Has a satisfactory record of Contra  ct performance. The City should
carefully scrutinize an Offeror's record of Contract perform ance if't he
Offeror is or recently has been materially deficient in Contr act
performance. In reviewing the Offe ror's performance, the City should
determine whether the Offeror's deficient performance was expres sly
excused under the term s of Contra ct, or whether the Offeror took
appropriate corrective action. T he City may review the Offer or's
performance on both private and Pub lic Contracts in determ ining the
Offeror's record of Contract performance. The City shall make its basis for
determining an Offeror not Responsible under this paragr aph part of the
Solicitation file;

Has a satisfactory record of integrity. An Offeror may lack integrity if The
City determines the Offeror demonstrates a lack of business ethics such as
violation of state environm ental laws or false certifications made to the
City. The City may find an Offeror not Responsible based on the lack of
integrity of any Person having influen ce or control over the Offeror (such
as a key employee of the Offeror that has the authority to significantly
influence the Offeror's performance of the Contract or a parent com pany,
predecessor  or successor Person). The standards for Conduct
Disqualification under PEE Section 5.34.540 may be used to determine an
Offeror's integrity. The City shall m ake its basis f or determining that an
Offeror is not Responsible under this  paragraph part of the Solicitation
file;

Is qualified legally to Contract with the City, including having a current
City business license a nd EEO certification. The Procurem ent Services
may determine that such a Person is not legally qualified if:

a. The Person does not have a business license with the City; or

b. The Person failed to make payments required by Title 7 of the City
Code and has failed to m ake appropriate paym ent arrangements
with the Bureat-efLicenses— Revenue Bureau within seven (7)
Days of the receipt of a Bid or Proposal, unless the City waives
that requirement and decides to pursue collection through retention
of Contract funds, or through other means.

Has supplied all necessary inform ation in connection with the inquiry
concerning responsibility. Ifth e Offeror fails to promptly supply
information requested by the City concerning responsibility, the City shall

06/30/12
44



EXHIBIT B

base the determination of responsibility upon any available information, or
may find the Offeror not Responsible.

Documenting City Determinations: The City shall document its compliance with
ORS 279C.375(3) and the above sections of thisrule on a Responsibility
Determination Form substantially as set forth in ORS 279.375(3)(c) and file that
form the with Construction Contractors Board within 30 days after Contract
Award,

City Evaluation. The City shall evalua te an Offer only as set forth in the
Solicitation Document and in accord ance with applicable law. The City shall not
evaluate an Offer using any other requirement or criterion.

Offeror Submissions.
1. The City may require an Offeror to subm it Product Samples, Descriptive
Literature, technical data, or other material and may also require any of the

following prior to Award:

a. Demonstration, inspection or tes ting of a product prior to Award
for characteristics such as compatibility, quality or workmanship;

b. Examination of such elements as appearance or finish; or
c. Other examinations to determine whether the product conform s to
Specifications.
2. The City shall evaluate product acceptability only in accordance with the

criteria disclosed in the Solicitation Document to determine that a product
is acceptable. The City shall reject an Offer providing an y product that
does notm eet the Solicitation Document requirements. The C ity's
rejection of an Offer because it offers nonconforming Work or materials is
not Disqualification and is not a ppealable under ORS 279C.445 or these
rules.

Evaluation of Bids. The City shall use onl y objective criteria to evaluate Bids as
set forth in the ITB. The City shall eval uate Bids to determ ine the Responsible
Offeror offering the lowest Responsive Bid.

Clarifications. In evaluating Bids, T he City may seek information from a Bidder
only to clarify the Bidd er's Bid. Such clarification shall not vary, contradict or
supplement the Bid. A Bidder m ust submit Written and Signed clarifications and
such clarifications shall become part of the Bidder's Bid.
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A.

5.34.625

A.

Evaluation of Proposals. See PEE- Section 5.34.850 regarding rules applicable to
Requests for Proposals.

The City may award a public improvement contract or may award multiple public
improvement contracts when specified in the Invitation to Bid or the Request f or
Proposals.

Negotiation With Bidders Prohibited.

Bids. Except as permitted by ORS 279C.340 and PEE- Section 5.34.640, when all
Bids exceed the Cost Estimate, the City shall not negotiate with any Bidder prior
to Contract Award. Aft er Award of the Contract, the City and Contractor may
modify the Contract only by change or der or am endment to the Co ntract in
accordance with these rules, or any applicable Contract provisions or ordinance.

Requests for Proposals. The City m ay conduct discussions or negotiations with
Proposers only in accordance with the applicable requirements of PEC Section
5.34.850.

Contract Preferences; Resident Bidders.

Award When Offers Identical. W hen the City receives Offers identical in price,
fitness, availability and quality, and chooses to Award a Contract, the C ity shall
Award the Contract based on the following order of precedence:

1. The City shall Award the Contract to the Offeror am ong those submitting
identical Offers that is offering G oods or Services that have been
manufactured or produced in Oregon.

2. If two or more Offerors subm it identical Offers, and both offer Goods or
Services manufactured or produced in Oregon, the City shall Award the
Contract by drawing lo ts among the identical Of fers offering Goods or
Services that have been m anufactured or produced in Oregon. The
Offerors that submitted the identical Offers subject to the drawing of lots
shall be given notice and an opportunity to be present when the lots are
drawn.

3. If the City receives identical Offers, and none of the identical Offers offer
Goods or Services m anufactured or produced in Oregon, then the City
shall Award the Contract by drawing lots among the identical Offers. The
Offerors that submitted the identical Offers subject to the drawing of lots
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shall be given notice and an opportunity to be present when the lots are
drawn.

Determining if Offers are Identical. The City shall consider Offers identical in
price, fitness, availability and quality as follows:

1. Bids received in response to an Invitation to Bid issued under ORS 279C.
335 and PEE Chapter 5.34 are identical in pric e, fitness, availability and
quality if the Bids are Re sponsive, and offer the se rvices described in the
Invitation to Bid at the same price.

2. Proposals received in response to a Request for Proposals issued under
ORS 279C.400 and P—€€ Chapter 5.34 are identical  in price, fitness,
availability and quality if they ar e Responsive and achieve equal scores
when scored in accord ance with the ev aluation criteria set forth in th e
Request for Proposals.

Determining if Goods or Services are Manufactured or Produced in Oregon. For
the purposes of com plying with PEEC- Subsection 5.34.625 A., the City m ay
request, either in a Solicitation Document, following Closing, or at any other time
determined appropriate by the City, any in formation it determines is ap propriate
and necessary to allow it to determ ine if the Goods or Services are manufactured
or produced in Oregon. The City may use any reasonable criteria to determine if
Goods or Services are manufactured or produced in Orego n, provided that the
criteria reasonably relate to that determination, and provided that the same criteria
apply equally to each Bidder or Proposer.

Procedure for Drawing Lots. In any instance when this Rule calls for the drawing
of lots, the City shall draw lots by a procedure that affords each Offeror subject to
the drawing a substantially equal probabil ity of being selected, and that does not

allow the Person making the selection the opportunity to manipulate the drawing
of lots to increase the probability of selecting one Offeror over another.

Reciprocal Preferences.

When evaluating Bids pursuant to PEE— Section 5.34.610, the City shall add a
percentage increase to the Bid of a Nonresident Bidder equ al to the percentage, if
any, of the preference that would be given to that Bidder in the state in which the
Bidder resides.

The City shall use the li st prepared and maintained by the Oregon Department of
Administrative Services pursuant to ORS 279A.120(4) to determine both

a. whether the Nonresident Bidder’s st ate gives preference to in-state
Bidders, and
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A.

b. the amount of such pre ference. Bidders or Proposers who believe that
information is inaccurate shall notify the City prior to submitting their Bid
to permit a reasonable investigation. Otherwise, the City shall rely on that
information in making its determination.

Negotiation When Bids Exceed Cost Estimate.

Generally. In accord ance with ORS 279C.340, if all Responsive Bid s from
Responsible Bidders o n a com petitively Bid Project exceed the City’s Cost
Estimate, prior to Contract Award the City may negotiate Value Engineering and
Other Options with the Responsible Bidder submitting the lowest, Responsive Bid
in an atte mpt to bring the Pro ject within the City ’s Cost Estim ate. The
Subcontractor disclosure and s ubstitution requirements of PEE Section 5.34.493
do not apply to negotiations under this rule.

Definitions. The following definitions apply to this administrative rule:

1. “Cost Estimate” means the City’sm ost recent pre-Bid, good fai th
assessment of anticipated Contract costs, consisting eith er of an estim ate
of an arch itect, engineer or other qualified professional, or confidential
cost calculation Worksheets, where available, and otherwise consisting of
formal planning or budgetary documents.

2. “Other Options” means those items generally considered appropriate for
negotiation inthe R FP process, relating to the details of Contract
performance as specified in PEE— Section 5.34.850, but excluding any
material requirements previously announced in the Solicitation process
that would likely affect the field of competition.

3. “Project” means a Public Improvement.

4. “Value Engineering” means the identification of alternative m ethods,
materials or systems which provide for com parable function at reduced
initial or life-tim e cost. It includ es proposed changes to the plans,
Specifications, or other Contract requirements which may be m ade,
consistent with industry practice, unde r the original Contract by m utual
agreement in order to take advantag e of potential cost savings without
impairing the essential functions or characteristics of the Public
Improvement. Cost savings include  those resulting from Life Cycle
Costing, which m ay either increase or decrease absolute costs over
varying time periods.
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Rejection of Bids. In determ ining whether all Responsive Bids from Responsible
Bidders exceed the Cost Estim ate, only those Bids that have been for mally
rejected, or Bids from Bidders who have been f ormally disqualified by the City,
shall be excluded from consideration.

Scope of Negotiations. Contracting Agencies shall not proceed with Contract
Award if the Scope of the Project is signi ficantly changed from the original Bid.
The Scope is considered to have been significantly changed if the pool of
competition would like ly have been affected by the chan ge; that is, if other
Bidders would have been expected by th e City to participate in the  Bidding
process had the change been m ade during the Solicitation process rather than
during negotiation. This rule shall not be construed to prohibit resolicitation of
trade subcontracts.

Discontinuing Negotiations. The City m ay discontinue negotiations at any tim e,
and shall do so if itappears tothe City that the appa rent low Bidder isnot
negotiating in good faith or fails to sh  are cost and pricing infor mation upon
request. Failure to rebid any portion of  the project, or to obtain Subcontractor
pricing information upon request, shall be considered a lack of good faith.

Limitation. Negotiations may be undertak en only with the lowest Responsive,
Responsible Bidder pursuant to ORS 279C.340.

Public Records. ORS 279C.340 shall not b e construed as creating any additional
public records where th at result is not otherwise contemplated by the Public
Records law, ORS Chapter 192. Record s ofa Bidder used in Contract
negotiations may not become public records unless they are also subm itted to the
City.

Rejection of Offers.

(Amended by Ordinance No. 185065, effective January 1, 2012.)

A.

Rejection of an Offer.

1. The City may reject an y Offer upon finding that to accept the Offer may
impair the integrity of the Solicitation process or that rejecting the Offer is
in the public interest. A n example of rejection in the public interest is the
City’s determination that any of the unit Bid prices are significantly
unbalanced to the City’s potential detriment.

2. The City shall reject an Offer upon the City's finding that the Offer:
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Is contingent upon the City' s acceptance of terms and conditions
(including Specifications) that differ from the Solic itation
Document;

Takes exception to term s and conditions (including
Specifications);

Attempts to prevent public disclosure of matters in contravention
of the term s and conditions of  Solicitation Document or in

contravention of applicable law;

Offers Work that fails to meet the Specifications of the Solicitation
Document;

Is late;
Is not in substantial compliance with the Solicitation Documents;

Is not in substantial com  pliance with all prescribed public
Solicitation procedures.

Omits, orisunclear asto,th e price; orthe price cannot be
determined in the Solicitation Documents;

Requires a delivery date differe nt from that required by the
Solicitation Document;

The Offeror failed to substantially com ply with any Good Faith
Efforts Specifications;

3. The City shall reject an Offer upon the City’s finding that the Offeror:

a.

Has not been Prequalified under ORS 279C.430 and the City
required mandatory Prequalification;

Has been Disqualified;
Has been declared inelig ible under ORS 279C.860 by the

Commissioner of Bureau of Labor and Industries and the Contract
is for a Public Work;
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d. Is listed as not qualified by the Construction Contractors Board or
the Landscape Contractors Board, when required;

e. Has not met the requirements of ORS 279A.105 if required by the
Solicitation Document;

f. Has not submitted properly executed Bid or Proposal Secu rity as
required by the Solicitation Document;

g. Has failed to provide the cer tification required under PCE&—
Subsection 5.34.645 C.;

h. Is not Responsible.

Form of Business. For purposes of this rule, the City may investigate any Person
submitting an Of fer. The inves tigation may include that Person's officers,
Directors, owners, affiliates, or any other Person acquiring ownership of the
Person to d etermine application of this ru le or to apply the Disqualif ication
provisions of ORS 279C.440 to 279C.450 and PEE Section 5.34.550.

Certification of Non-Discrimination. The Offeror shall certify and deliver to the
City Written certification, as  part of the Offer that th e Offeror hasno t
discriminated and will not discrim  inate against a disadvantaged business
enterprise, or m inority, women or em erging small business ente rprises in
obtaining any required subcont racts. Failure to doso  shall be grounds for
rejection.

Rejection of all Offe rs. The City may reject all Offers for good cause upon the
City’s Written finding it is in the public interest to do so. The City shall notify all
Offerors of the rejection of all Offers, along with the good caus e justification and
finding.

Criteria for Rejection of All Off ers. The City m ay reject all Offer s upon a
Written finding that:

1. The content of, an error in, or the om ission from the Solicitatio n
Document, or the Solicitation process unnecessarily restricted competition
for the Contract;

2. The price, quality or performance presented by the Offerors is too costly
or of insufficient quality to justify acceptance of the Offer;

3. Misconduct, error, or am biguous or misleading provisions in the
Solicitation Document threaten the f airness and inte grity, or the
appearance of fairness and integrity of the Competitive process;
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Causes other than legitimate market forces threaten the integrity of the
Competitive Procurement process. These causes includ e, butaren ot
limited to, those th at tend to lim it competition such as re strictions on
competition, collusion, corruption, unlawful anti-Competitive conduct and
inadvertent or intentional errors in the Solicitation Document;

The City cancelsth e Solicitation in accord ance with PEE- Section
5.34.660; or

Any other circumstance indicating that Awarding the Contract would not
be in the public interest.

5.34.650 Notice of Intent to Award.
(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A. Notice: The City shall issue a Notice of Intent to Award a public im provement
Contract to all Offerors.

1.

If the Solicitation was posted by Electron ic means, the City may post the
Intent to Award Electronically in the same manner as the Solicitation.

If the Solicita tion was not poste d by Electronic m eans, and unless
otherwise provided in the Solicitation Document, the City shall post notice
of the City’s intent to Award Contracts on the City’s website or by Written
notice posted at the office of Procur ement Services. For Contracts in
excess of $500,000, a Written notice of intent to Award shall be mailed by
regular mail to all Bidders or Proposer s in addition to posting as provided
above.

The Notice shall be posted at least seven (7) Days before the Award of a
Contract, unless the Chief Procurem  ent Officer determ ines thata
compelling governmental interest, such as loss of funding, safety, public
inconvenience or loss of taxpayer or  ratepayer funds requires prompt
execution of the PublicIm  provement Contract. If so, the Chief
Procurement Officer shall specify in the Notic e of the Intent the time
period when the Contract will be Awarded and shall cause the Solicitation
file to be d ocumented with the sp ecific reasons for the shorter notice
period.
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4. As provided in ORS 279C.375(2), the No tice requirements of this rule do
not apply to contracts excepted or exempted from competitive bidding
under ORS 279C.335(1)(c ) or (d).

The City's Award shall not be final until the later of the following three dates:

1. Seven (7) Days after the date of  notice of intent to Award, unless the
Solicitation Document provided a different period for protest of Contract
Award or the Chief Procurement Officer determined that a shorter period
of time was necessary pursuant to PEC- Subsection 5.34.650 A.2. For
purposes of this paragraph, the Day on which the Notice is posted from
which the seven Days or other tim e period shall begin to run shall not be
included, but the last Day of the period shall be included;

2. The City provides a W ritten response to all tim ely-filed protests that
denies the protest and affirms the Award; or

3. Upon the conclusion of any administrative appeal pursuant to PEE Section
5.34.740 if the Chief Procurement Officer decides to permit an appeal.

Cancellation, delay or suspension of Solicitation.

Cancellation in the Public Interest. The City may cancel a Solicitation for good
cause if the City finds that the cancellation is in the public interest. The reasons
for cancellation shall be made part of the Solicitation file.

Delay or Suspension. Any Solicitation may be delayed or suspended in whole, or
in part, when the delay or suspension is in the best in terest of the City as
determined by the City.

Costs. The City is not liable to any Offeror for costs, expenses or loss es caused
by the cancellation, delay or suspension.

Notice. If the City cancels, delays or suspends a Solicitation prior to Opening, the
City shall provide no tice of can cellation in accordan ce with PEE- Section
5.34.310. Such notice of cancellation shall:

1. Identify the Solicitation;
2. Briefly explain the reason for cancellation; and
3. If appropriate, explain that an opportunity will be given to compete on any

re-solicitation.

Disposition of Offers if Solicitation Canceled.
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A.

5.34.680

Prior to Offer Opening. If the City can cels a Solicitation prior to Offer Opening,
the City will return all Offers it recei  ved to Offerors unopened, pro vided the
Offeror submitted its Offer in a hard copy format with a clearly vis ible return
address. If there is no return address on the envelope, the City will open the Offer
to determine the source and then return it to the Offeror.

After Offer Opening. If the City rejects all Offers, the City will retain all such
Offers as part of the City's Solicitation file. If a Request for Proposals is cancelled
after Proposals are received, the City m ay return a Proposal to the Proposer that
submitted it. The City s hall keep a list of retu rned Proposals in the file for the
Solicitation.

Documentation of Award.

Basis of Award. After A ward, the City shall make a record showing the basis for
determining the successful Offeror part of the City's Solicitation file.

Contents of Award Record. The City's record shall include

1. Bids.
a. Completed Bid tabulation sheet; and
b. Written justification for any reje ction of lower Bids or  Bids
rejected as aresult of a failure to m eet mandatory Bid
requirements.

2. Proposals.
a. The completed evaluation of the Proposals;
b. Written justification for any rejection of higher scoring Pro posals
or for failing to m eet mandatory requirements of the Request for
Proposal; and
c. If the City permitted negotiations in accordance with PEE Section
5.34.850 the City's completed evaluation of t he initial Proposals

and the City's completed evaluation of final Proposals.

Time for City Acceptance; Extension.
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Time for Offer Acceptance. An Offer submitted as a Fir m Offer is irre vocable,
valid and binding on the Offeror for not less than 30 Days from Closing unless
otherwise specified in the Solicitation Document. After 30 Days, or such other
period of time specified in the Solicitation Document, the Offer shall lapse unless
extended.

Extension of Acceptance Time. The City may request, orally or in W riting, that
Offerors extend, in W riting, the time during which the City m ay consider and
accept their Offer(s). If an Offeror ag rees to such exten sion, the O ffer shall
continue as a Firm Offer, irrevocable, valid and binding on the Offeror for the
agree-upon extension period. The extens ion may occur after the 30-Day time
period referenced in PEE Subsection 5.34.680 A.

Availability of Award Decisions.

Contract Documents. To the extent required, the City shall deliver to the
successful Offeror, a Signed purchase order, Price Agreement, or other Contract
document(s), as applicable.

Notification to Unsucc essful Offerors. A Person m ay obtain tabulations of
Awarded Bids or evalu ation summaries of Proposals for a nom inal charge, in
Person or by submitting to the City a W ritten request accompanied by payment.
Such request shall provide the Solicitation Document number and enclose a self-
addressed, stamped envelope.

Bid Tabulations and Award Summaries. Upon request of a ny Person the City
shall provide tabulations of Awarded Bi ds or evaluation summaries of Proposals
for a nominal charge that may be payable in advance. Requests must contain the
Solicitation Document number and, if re quested, be accom panied by a self-
addressed, stamped envelope. The City may also provide tabulations of Bids and
Proposals Awarded on designated Web sites or on the City’s web site.

Copies from Solicitation Files. Any Person may obtain copies of m aterial from
Solicitation files upon payment of a reasonable copying charge.

Performance and Payment Security; Waiver.

(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A.

Public Improvement Contracts . Unless the required perform ance bond is
waived under ORS 279C.380(1)(a), excuse d in cases of Em ergency under ORS
279C.380(4), or unless the City Council, ac ting as the Local Contract Review
Board, exempts a Contract or class es of Contracts from the required performance
bond and payment bond pursuant to ORS 279C .390, the Contractor shall execute
and deliver to the City a performance bond and a separate payment bond each in a
sum equal to the Contract Price for all Public Improvement Contracts. This
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requirement applies only to Public Improvement Contracts with a value, estimated
by the City, of more than $106,606— $150,000. Notwithstanding any exem ption,
the Chief P rocurement Officer m ay require a perform ance bond, or paym ent
bond, or both, in the Chief Procurement Officer’s sole discretion (Ssee also, PEC
Section 5.34.915 regarding the separate public works bond).

Other Construction Contracts. The City m ay require performance security for
other construction Contracts that are not Public Im provement Contracts. Such
requirements shall be expressly set forth in the Solicitation Document.

Requirement for Surety Bond . The City shall accept on ly a performance bond
and payment bond furnished by a surety com pany authorized to do business in
Oregon and who is duly listed in the Unite d States Treasury List as published in
the Federal Register or is otherwise approved by the City Attorney e ach in the
amount of 100 percent of the Contract pr ice unless otherwise specified in the
Solicitation Document or such s ubstitute security is a pproved by the City
Attorney’s office. The surety bond shall ha ve the company’s seal affixed to it, be
signed by the surety’s Attorney in Fact, and have attached the Power of Attorney
for the Attorney in Fact. The City A ttorney may waive the requirem ent of the
corporate seal.

Time for Submission. The apparent successful Offeror must furnish the required
performance and payment security within 10 Days after notification by the City.
If the Offeror fails to furnish the performance security as requested, the City may
reject the Offer and Award the Contract to the Responsible Bidder with the next
lowest Responsive Bid or the Responsible Proposer with the next highest-scoring
Responsive Proposal, and, at the City's discretion, the Offeror shall forfeit its Bid
or Proposal Security.

Notification to State of Nonresident Contractor.

If the Contract Price exceeds $10,000 and the Contractor is a Nonresident Contractor, the
Contractor shall prom ptly report toth e Oregon Department of Revenue on form s
provided by the Department of Revenue, the C ontract Price, terms of payment, Contract
duration and such other inform ation as the Department of Revenue may require before
final payment can be made on the Contract. A copy of the report shall be forwarded to the
City. The City shall satisfy itself that the above requirements have been com plied with
before it issues final payment on the Contract.

5.34.700

Protests and Judicial Review of Individual and Class Exemptions.

(Amended by Ordinance No. 183445, effective January 6, 2010.)
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An Affected Person may protest the City 's approval of an individual or Class
Exemption.

Method of Protest

1.

Time: A W ritten protest of the City's approval shall be provided to the
Chief Procurement Officer not later than seven (7) Days after the approval
of the Individual or C lass Exemption unless a different tim e period is
provided in the Notice. The Chief Pr ocurement Officer shall not consider
a protest submitted after the timeline established for submitting such
protest under this rule or such different time period.

Contents. The Written protest must include:

a. Sufficient information to identify the Request that is the subject of
the protest;

b. A detailed statement of all th e legal and factual grounds for the
protest;

c. Evidence or supporting docum entation that supports the grounds

on which the protest is based,
d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;

The City shall inform the Affected Person if it failed to meet the
requirements of PEC Subsection 5.34.700 B.2. and the reasons for that
failure;

If the protest was timely filed and provides the information required by
PCE Subsection 5.34.700 B.2., the City shall issue a decision in Writing
and provide that decision to the Affected Person within seven (7) business
days unless a Written determination is made by the City that
circumstances exist that require a shorter time limit.

If the City denies the protest, it shall inform the Affected Person if the
decision is final or whether the Chief Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.
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5.34.710

A.

Optional City Response: Inadd ition to the requirements of Subsection
5.34.700.C., the Chief Procurement Officer may do any of the following:

1.

2.

Agree with the protest and take any corrective action necessary;

Issue a Written response to the protest and provide that decision to the
Affected Person;

Refer the protest and any response to the Board of Appeals for decision;
Refer the protest and any response to the City Council for decision; or

Take any other action that is in the best interest of the City while giving
full consideration to the merits of the protest.

Judicial Review.

1.

An Affected Person may not seek judi cial review of th e City Council’s
approval of an Individual or Class E xemption unless it Files an appeal in
accordance with th is ruleand h as exhausted all aven ues ofapp eal
provided by the Chief Procurement Officer.

Judicial review isnot available if the Request is denied by the C ity
Council, Contract Board of Appe als or is withdrawn by the Chief
Procurement Officer.

Protests and Judicial Review of Multi-Tiered Solicitations.
(Amended by Ordinance No. 183445, effective January 6, 2010.)

An Affected Person may protest their exclusion from multi-tiered Solicitations.
Protest of Contract terms and conditions, however, shall be made pursuant to PEC
Section 5.34.720.

Offerors may protest in one of two ways:

1.

If no other protest remedies are provided in the Solicitation Document, an
Affected Person can file a Written protest to the Award within seven (7)
Days after the issu ance of the Notice of Intent to Award if the protest
meets the requirements of PEC Subsection 5.34.710 C., pursuant to PEC-
Section 5.34.730 [Pprotests of Contractor Selection, Contract Award]; or
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If expressly required o r permitted by the Solic itation Document, an
Affected Person can file a Written protest after being excluded from the
Competitive Range or after being excluded from any subsequent stages of
Procurement.

Basis of Protest. An  Affected Person may protest its exclusion from  the
Competitive Range or from subsequent stages of a Procurement only if:

1. The Affected Person is a Responsible and submitted a Responsive Offer;

2. The City made a mistake that, if corrected, would have made the Affected
Person eligible to participate in the next stage of the Solicitation process.

Method of Protest.

1. Time. If the Solicitation Document permits or requires protests prior to the
City’s issuance of a Notice of In tent to Award, an Affected Person m ust
submit a Written protest specifying its basis within seven (7) Days after
the Affected Person was exclud ed from participating further in the
Procurement, unless the Solicitation Do cument specifies a shorter period
of time.

2. Contents: The protest must include the following information:

a. Sufficient information to identify the errors that led to the Affected
Person’s exclusion from the Com petitive Rangeorf rom
subsequent stages of a Procurement;

b. A detailed statement of all th e legal and factual grounds for the
protest;
c. Evidence or supporting docum entation that supports the grounds

on which the protest is based;
d. A description of the resulting harm to the Affected Person; and

e. The relief requested.

Required City Response. The City shall take the following actions, as appropriate:

1.

The City shall inform the Affected Person in Writing if the protest was not
timely filed;
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5.34.720

The City shall inf orm the Aff ected Personif itf ailed to m eet the
requirements of PEC Subsection 5.34.710 D.2., and the reasons for that
failure;

If the protest was timely filed and provides the inform ation required by
PCEC Subsection 5.34.710 D.2., the Chief Proc urement Officer shall issue
a decision in W riting and provide that decision to the Affected Perso n
within seven (7) business days unless a Written determination is made by
the City that circumstances exist that require a shorter time limit.

If the City denies the p rotest, it shall inform the Affected Person if the
decision is final or whether the Chie f Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

Optional City Response: Inad dition to the requirem ents of PEC- Subsection
5.34.710 E., the City may take any or all of the following actions:

1.

Agree with the Protest, in whole or in part, and permit the Affected Person
to participate in the next stage of the Solicitation process;

Issue a Written response to the protest and p rovide that determination to
the Affected Person.

Refer the protest to the Board of Appeals.

Refer the protest to the City C  ouncil for consideration along with the
Chief Procurement Officer’s Award; or

Take any other action that is in the best interest of the City while giving
full consideration to the merits of the protest.

Judicial Review. An Affected Person may not seek judicial review of its
elimination from a preliminary stage of a m ulti-tiered process unless it files a
protest in accordance with this ru le and has exhausted all avenues of appeal
provided by the Chief Procurement Officer.

Protests and Judicial Review of Solicitation Documents and the S olicitation
Processes other than Multi-Tier Processes.
(Amended by Ordinance No. 183445, effective January 6, 2010.)
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A. An Affected Person m ay protest the Solicitation process or the Solicitation
Document for Offers solicited pursuant to Competitive sealed Bidding or through
an alternative contracting process.

1. The exclusive method for protesting individual and class exem ptions, is
through PEC Section 5.34.700 and not this rule. The exclusive process of
protesting a multi-tiered Solicitation process is pursuant to PEE- Section
5.34.710 and not this rule.

2. Prior to submitting a protest regarding Solicitation Docum ents or the
Solicitation process, an Affected Pe rson may seek clarification of any
provision of the Solicitation Docum ent. The City' s clarification to an
Offeror, whether orally or in W riting, does not change the Solicitation
Document and is not binding on the City unless the City a mends the
Solicitation Document by Addendum.

B. Method of Protest.

1. Time: A W ritten protest regard ing a Solicitation Docum ent or the
procurement process shall be provide d to the Chief Procurement Officer
within seven (7) Days after a Solicitation Document is advertised unle ss
the Solicitation Document requires a shorter period of tim e. The Chief
Procurement Officer shall not con sider apro test submitted after the
timeline established for submitting such protest under this rule.

2. Contents: The protest must include the following information:
a. Sufficient information to iden tify the portion or portions of the
Solicitation Document that are be ing protested or the so licitation

process or processes that are the subject of the protest;

b. A detailed statement of all th e legal and factual grounds for the
protest;

c. Evidence or supporting docum entation that supports the grounds
on which the protest is based;

d. A description of the resulting harm to the Affected Person; and
e. The relief requested.
C. Required City Response.

1. The City shall inform the Affected Person in Writing if the protest was not
timely filed;
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The City shall inf orm the Aff ected Personif itf ailed to m eet the
requirements of PEC- Subsection 5.34.720 B.2. and the reasons for that
failure;

If the protest was timely filed and provides the inform ation required by
PCEC Subsection 5.34.720 B.2., the Chief Procurement Officer shall issue a
decision in Writing and provide that decision to the Affected Personn o
less than three (3) business Days before Offers are due, unless a W ritten
determination ism ade bythe  Chief Procurement Officer that
circumstances exist that require a shorter time limit.

The Chief Procurem ent Officer’s response shall inform  the Affected

Person if the decision is final or w hether the Chief Procurem ent Officer
has decided to refer the protest to the Purchasing Board of Appeals or City
Council. When the decision is fina 1, the Affected Person m ust seek
judicial review before the Opening of Bids, Proposals or Offers.

If the Chief Procurement Officer receives protest from an Affected Person
in accordance with this rule, the Chief Procurem ent Officer may extend
Closing if the City de termines an extension is necessa ry to consider the
protest and to issue an Addendum to the Solicitation Document.

D. Optional City Response: Inad dition to the requirem ents of PEC- Subsection
5.34.720 C., the Chief Procurement Officer may take any or all of the following:

1. Agree with the protestand m  ake any necessary corrections to the
Solicitation Document or Procurement process;

2. Issue a Written response to the pro test and provide that decision to the
Affected Person.

3. Refer the protest and any response to the Board of Appeals;

4. Refer the protest and any response to the City Council for decision; or

5. Any other action that is in the best interest of the City while giving full
consideration to the merits of the protest.

E. Judicial Review. An Affected Perso n may not seek judicial review of the City’s

final decision regarding its protest of the contents of a Solicitation Document or
the Solicitation process unless it fully has complied with the Protest requirements
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of this rule and has exhausted all avenues of appeal provided by the Chief
Procurement Officer.

Administrative Reconsideration as a Re sult of Rejection for Failure to Meet
DBE Requirements.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

5.34.730

This Code provision applies only to  City So licitation Documents concerning
Federal-Aid Certified proj ects that contain S upplemental Contract provisions
implementing the requirements of the United States Department of Transportation
and Part2 6, Title4 9 of the Codeof  Federal Regulations co ncerning
Disadvantaged Business Enterprises (DBEs).

An Affected Person whose Offerisrej  ected as nonresponsive as a result of
noncompliance with the DBE requirem ents of the Solicitation Docum ent may
seek administrative reconsideration of that decision fr om the Oregon Department
of Transportation (ODOT) in the tim ¢ and manner set f orth in the S olicitation
Document.

An Affected Person whose Offe r has been rejected as nonresponsive to a
Solicitation Document described in Paragraph A for reasons other than
noncompliance with the DBE requirem ents of the Solicitation Docum ent shall
submit a protes t toth e Chief Pr ocurement Officer in accordan ce with the
applicable provisions of City Code and not to ODOT. Similarly, protests of any
matters other than bid rejection for failure to meet DBE requirem ents shall be
considered by the Chief Procurem ent Officer in accordance with the applicab le
provision of City Code and not by ODOT.

An Affected Person who se Offer has been rejected as nonres ponsive on multiple
grounds, including a failure to meet the DBE requirem ents of the Solicitation
Document, shall seek ad ministrative reconsideration from ODOT regarding the
rejection regarding DBE requirem ents and shall file a pr otest with the Chief

Procurement Officer regarding any other grounds on which rejection was made in
accordance with the applicable provision of City Code.

An Affected person may not seek judicial review unless it fully has complied with
the requirements ofthisrulean d exhausted all avenues of adm inistrative

reconsideration, protest, or both.

Protest of Contractor Selection, Contract Award.

(Amended by Ordinance Nos. 183445 and 184403, effective February 2, 2011.)

A.

An Affected Person may protest the Award or the inten t to Award a Contract
resulting from a Competitive Sealed Bid or Com petitive Sealed Proposal,
whichever occurs first, if:
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The Affected Person would be eligible to be Awarded the Public Contract
in the event that the protest were successful; and

The reason for the protest is that:

a. All other Offers are nonresponsive;

b. The City failed to conduct th e evaluation of Proposals in
accordance with the criteriao  r processes described in the

Solicitation Document:

c. The City abused its dis cretion in rejecting the Affected Person’s
Bid or Proposal as nonresponsive; or

d. The City’s evaluation of Offe rs or the City’s subsequent
determination of Award is otherwis e in violation of these rules,
ORS Chapter 279C or ORS Chapter 279A.

B. Method of Protest.

1.

Time: A Written protest of the Notice of Intent to Award or Award itself
shall be provided to the Chief Procurement Officer within seven (7) Days
after the City posts a n otice that it will m ake a Contract Award, or the
Contract is Awarded, whichever occu rs first, unless the Solicitation
Document specified a s horter period oftime. The Chief Procurem ent
Officer shall not consider a protest submitted after the timeline established
for submitting such protest under this rule or such different time period as
may be provided in the Solicitation Document.

Contents: The protest must include the following information:

a. Sufficient information to identify the Contract or Notice of Intent
to Award that is the subject of the protest;

b. A detailed statement of all th e legal and factual grounds for the
protest.

c. Evidence or supporting docum entation that supports the grounds
on which the protest is based,

d. A description of the resulting harm to the Affected Person

submitting the protest; and
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e. The relief requested.

C. Required City Response. The City shall take the following actions, as

appropriate:

1. The City shall inform the Affected Person in Writing if the protest was not
timely filed;

2. The City shall inf orm the Aff ected Personif itf ailed tom eet the
requirements of PEC- Subsection 5.34.730 B.2, and the reasons for that
failure;

3. If the protest was timely filed and provides the inform ation required by
PCC Subsection 5.34.730 B.2., the Chief Procurement Officer shall issue a
decision in W riting and provide that decision to the Affected Person
within a reasonable time of the receipt of the protest.

4. If the City denies the protest, it  shall inform the Affected Person if the

decision is final or whether the Chie f Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

D. Optional City Response: In addition to the requirem ents of PEC- Subsection
5.34.730 C., the City may take any or all of the following:

1. Agree with the Protes t and issue a revised Notice of Intent to Award or
take any other corrective action that may be necessary to ensure that the
Contract is Awarded to the appropriate Offeror;

2. Issue a Written response to the pro test and provide that decision to the
Affected Person.

3. Refer the protest and any response to the Board of Appeals for decision;

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving
full consideration to the merits of the protest.

E. Judicial Review. An Affected Person may not seek judicial review unless it fully

has complied with the protes t requirements of this rule a nd has exh austed all
avenues of appeal provided by the Chief Procurement Officer.

5.34.740 Protests of Other Violations.
(Amended by Ordinance Nos. 183445 and 184403, effective February 2, 2011.) Protests
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of any violation of ORS Chapter 279C, for wh ich no administrative remedy is otherwise
provided by this Code, are subject to this rule:

A.

An Affected Person can file a protest unde r this section only if a Public Contract
is about to be Awarded or has been Awarded and:

1.

An alleged violation of ORS 279C has occurred in the Solicitation process
and violation has resulted or will ~ result in the unlawful Award of a
Contract or the unlawful failure to Award the Contract;

The alleged violation deprived th e Affected Person of the Award of the
Contract or the opportunity to compete for the Award of the Contract;

The Affected Person would have be en a Responsible Bidder, Proposer or
Offeror qualified to receive the Award of the Contract;

The Affected Person gave Written notice to the City describing the alleged
violation no later than seven (7) Days after the date on which the alleg ed
violation occurred and in no event more than seven (7) Days after the date
of the execution of the Contract; and

If the alleged violation is of ORS 279C, then it is one for which no judicial
review is provided by another section of PEE Chapter 5.34.

Method of Protest.

1.

Time: The Chief Procurement Officer shall not consider a protest
submitted after the tim eline established for submitting such protest under
this rule and shall not consider a pr otest under this sec tion if a right to
protest is elsewhere provided by this Code.

Contents: The protest must include the following information:

a. Sufficient information to identify the Solicitation that is the subject
of the protest;
b. A detailed statement of the alleged violation and all the leg al and

factual grounds for the protest.

c. Evidence or supporting docum entation that supports the grounds
on which the protest is based,
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d. A description of the resulting harm to the Affected Person; and
e. The relief requested

Required City Response. The C ity shall take the following actions, as
appropriate:

1. The City shall inform the Affected Person in Writing if the protest was not
timely filed;

2. The City shall inf orm the Aff ected Personif itf ailed to m eet the
requirements of PEC- Subsection 5.34.740 B.2. and the reasons for that
failure;

3. If the protest was timely filed and provides the inform ation required by

PCC Subsection 5.34.740 B.2., the City shall is sue a decision in Writing
and provide that decision to the Aff ected Person within a reasonable time
of the receipt of the protest.

4. If the City denies the protest, it  shall inform the Affected Person if the
decision is final or whether the Chie f Procurement Officer has decided to
refer the protest to the Purchasing Board of Appeals or City Council.

Optional City Response: In addition to the requirem ents of PEC- Subsection
5.34.740 C., the City may take any or all of the following:

1. Agree with the Protest and take any corrective action necessary;

2. Issue a Written response to the pro test and provide that decision to the
Affected Person;

3. Refer the protest and any response to the Board of Appeals for decision.

4. Refer the protest and any response to the City Council for decision; or

5. Take any other action that is in the best interest of the City while giving

full consideration to the merits of the protest

Judicial Review. An Affected Person = may not seek jud icial review of any
violations covered by this rule unless it f ully has com plied with th e protest
requirements of this rule and has exhaus ted all avenues of appeal provided by the
Chief Procurement Officer.

Review of Prequalification and Disqualification Decisions.

(Amended by Ordinance No. 183445, effective January 6, 2010.)
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5.34.760

TFhe A Bidder whoh as received notification of a Prequalif ication denial,

revocation or revision ef-aPrequalification-decision-ora-d-ecisionto-disqualifra-
prospeetive-Offeror and wishes to appeal the decision must submit Written appeal

to the City within three (3) business Days after receipt of the City’s notice.

The City Council delegates its authority to the Chief Procurem ent Officer for the
purposes of receiving notice that a Pers on has appealed. Upon receip t of the
notice the Chief Procurement Officer shall notify the Person appealing of a tim e
and place of a hearing designed to consider the appeal within 30 Days or a date
mutually agreed upon by both parties.

The City Council delegates its author ity to conduct a hearing to the Chief
Procurement Officer. The Chief Proc  urement Officer may subdelegate the
authority to conduct a hear ing to any Person(s) the Chief Procurement Officer
deems appropriate, including the Board of Appeals.

Purehasing Procurement Board of Appeals.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Purpose. T he purpose of this rule is  to provide for the prompt, effective and
efficient resolution of appeals and protests of Affected Persons in regard to City
decisions when such matters are referred to it by the Chief Procurement Officer or
when authorized or required by this Chapter.

Board Created. Pursuant to Portland City Charter Section 2-103, City Council
hereby creates the Purehasing- Procurement Board of Appeals for the purposes
described above.

Jurisdiction of Board. The Purehasing- Procurement Board of Appeals shall hear
and resolve protests and a ppeals arising from City decisions arising under this

Chapter only when such m atters are referred to it by the Chief Procurement
Officer.

Composition of Board.

1. The Purehasing Procurement Board of Appeals shall con sist of three
members. A quorum shall consist of three members.

2. The members of the Board shall be:

a. A representative from the public purchasing sector;
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b. The City Engineer or designee;

c. A member of the general public wi th affiliation to the purchasing
industry.

3. The public m embers shall be appoi nted by the Mayor, subject to
confirmation by City Council and shall serve for a period of up to two
years, which may be extended by the Chief Procurement Officer.

4. A member of the board shall serve as chairperson.

Compensation. All m embers of the Boar d shall serve without pay, except that
they may receive their regular salaries during time spent on Board matters.

Vacancies. A vacancy on the Board sh  all be filled as soon as possible in
accordance with the procedures described above.

Procedure and Rules. The C hief Procurement Officer sh all establish
administrative rules of procedure for th e Board and the Board shall follow that

procedure for all matters heard by the Board.

Staff. Procurement Services shall provide staff and appropriate assistance for the
Board.

Powers of the Board.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

The Board shall be responsible for revi ewing the decisions of the City arising
under this Chapter. In regard to appeals of decisions regarding Prequalification or
disqualification of Bidders or Proposers, the Board sh all comply with Oregon
state law and these rules.

The Board shall con sider only tho se matters that were rais ed by the Affected
Person in its protest to the Chief Procurement Officer .

The Board shall not consider the appeal of any Affected Person who did not file a
timely appeal.

The Board shall hear appeals based on administrative rules of procedure
established by the Chief Procurement Offi cer. The adm inistrative rules shall
provide for notice and prom pt hearing of appeals an d protests, record-making,
right to counsel and other procedural matters.
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Following completion of a hearing, the Board shall prepare a Written decision
that shall be mailed to all parties to the hearing by certified m ail, return receipt
requested.

Appeal to Board.

(Amended by Ordinance No. 183445, effective January 6, 2010.)

A.

Time. Any request for hearing by the Bo  ard shall be received by the Chief
Procurement Officer no m ore than seven (7) Days from the date of the Chief
Procurement Officer’s decis ion unless a different timeline is provided in the
Solicitation Document. The request shall be delivered to Procurem ent Services,
Attn: Chie f Procurement Of ficer and marked “Request for Hearing by the
Purchasing Board of Appeals.”

Contents. The request shall set forth the specific reasons for requesting a hearing
by City Council. Only those matters that were raised with the Chief Procurement
Officer and the Purehasing- Procurement Board of Appeals shall be stated as
grounds for appeal.

Time of Hearing. The Chief Procurem ent Officer shall schedule the tim e and
place for the Board to meet giving consideration to the schedule of the Board.

Further Appeal. An Affected Person who is not satisfied with the decision of the
Board may file a further Written appeal, but only if permitted by the Chief

Procurement Officer. Ifnotper mitted by the Chief Procurement Officer, the
Affected Person has exhausted its administrative appeals. Any request for further
appeal shall be received by the Chief Proc urement Officer no later than three (3)
Days from the date the Affected Pers on receives the Board’s W ritten decision.
The request shall be delivered to Procur ement Services, Attn: Chief Procurement
Officer and marked “Request for Hearing by City Council.”

If so referred, City Council shall decide at its next available regularly scheduled
hearing whether to hear the appeal. If City Council decides not to hear the appeal,
the decision of the Board is final. If C ity Council decides to hear the appeal it
shall be scheduled by the Council Clerk fo r hearing by City Council. The City
Council’s decision on the appeal shall be final upon issuance of City Council’s
order deciding the appeal. The City C ouncil may also adopt the decision of the
Board without further hearing by City Counc il. In this situation, the appeal to
City Council shall be final upon issuance of City Council’s order adopting the
decision of the Board. The rules of City Council provided at BEE- Chapter 3.02
shall be the rules for any hearing on appeal.
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If so permitted, the decision of City Council shall conclude an Affected Person’s
administrative remedies and further redress sought by an Affected Person shall be
pursuant to state law. Otherwise, the Board’s decision shall be final for any
remedies that might be available to Affected Person under state law.

Costs: The Chief Procurem ent Officer m ay impose a reasonable fee on the
Affected Person requesting a hearing before the Board or Council to defray costs
of the appeal. The fee shall be paid at  the time the hearing is requested or the
protest shall be considered waived. In the event that the P erson contesting the
hearing prevails in its protest, the fee shall be refunded.

Purpose.

(Amended by Ordinance No. 183445, effective January 6, 2010.) PEE- Section 5.34.800
et seq. is intended to provide guidance to Bureaus and D divisions of the City of Portland
regarding the use of A lternative Contracting Methods for Public Im provement Contracts,
as may be directed by the City’s Chief Pr ocurement Officer. Those methods include, but
are not lim ited to, Design-Build, E nergy Savings Performance Contract (ESPC) and
Construction Manager/General Contractor (C M/GC) forms of contracting. As to ESPC
contracting, PEC Section 5.34.880 1 mplements the requirem ents of ORS 279C.335
pertaining to the adoption of model rules  appropriate for use by the City govern the
procedures for entering into ESPCs.

5.34.810

Definitions for Alternative Contracting Methods.

The following definitions shall ap ply to PEE- Section 5.34.800 through PEE— Section
5.34.890, unless the context requires otherwise:

A.

Alternative Contracting Methods . Innovative Procurem ent techniques for

obtaining Public Im provement Contracts, utilizing processes other thanth e
traditional method of design-Bid -build with Award based solely on  price (in
which a final design is issued with form al Bid documents, construction W ork is
obtained by sealed Bid Awarded to the lowest Responsive, Responsible Bidder,
and the project is built in accordance with those documents). In industry practice,
such methods commonly include variations of Design -Build contracting, CM/GC
forms of contracting and ESPCs, which are specifically addressed in PEE Section
5.34.880, as well as other developing techniques such as general "perfor  mance
contracting" and "cost plus tim " contracting, for which procedural requirem ents
are identified under PEE Section 5.34.800 through PEE Section 5.34.890.

Construction Manager/General Contractor (or "CM/GC") . A for m of
Procurement that results in a Public Improvement Contract for a Construction

Manager/General Contractor to undertake project team involvement with design
development; constructability reviews; value engineering, scheduling, estim ating
and subcontracting services; establish a Guaranteed Maximum Price to c omplete
the Contract W ork; act as General C ontractor; coordinate and m anage the
building process; provide general Contractor expertise; and act as a member of the
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project team along with the City, arch  itect/engineers and other consultants.
CM/GC also refers to a Contractor under this form of Contract.

Design-Build. A for m of Procurem ent that results in a Public Im  provement
Contract in which the cons truction Contractor also pr ovides or obtains specified
design services, participates on the project team with the City, and m anages both
design and construction. In this form of Contract, a single Person provides the
City with all of the Personal Services and W ork necessary to both design and
construct the project.

Energy Conservation Measures (or "ECMs'") (a Iso known as "energy
efficiency measures'). As used in ESPC Procurement, any equipment, fixture or
furnishing to be added or used in an existing building, structure or
building/structure system, and any repair, alteration or improvement to an existing
building, structure or building/structure syst em that is designed to reduce energy
consumption and related costs, including t hose costs related to electrical energy,
thermal energy, water consum ption, waste disposal, and future contract-labor
costs and materials costs associated with maintenance of the building or structure.
Maintenance services are not Energy Conservation Meas ures, for purposes of
PCE Section 5.34.880.

Energy Savings Guarantee . The energy savings and perform ance guarantee
provided by the ESCO under an ESPC Procurement, which guarantees to the City
that certain energy sav ings and pe rformance will be ach ieved for the project
covered by the RFP, through the installation and im plementation of the agreed-
upon ECMs for the project. The Energy Savings Guarantee shall include, but shall
not be limited to, the specific energy savings and performance levels and amounts
that will be guaranteed, provisions related to the financial remedies available to
the City in the event the guaranteed savings and performance are not achieved, the
specific conditions under which the ESCO will guarantee energy savings and
performance (including the specificre  sponsibilities ofthe City after final
completion of the design and constructi on phase), and the term  of the energy
savings and performance guarantee.

Energy Savings Performance Contract (or " ESPC"). A Public Improvement
Contract between The City and a Qua lified Energy Service Com pany for the
identification, evaluation, recomm endation, design and construction of Energy
Conservation Measures, including a Design-Build Contract, that guarantee energy
savings or performance.

Guaranteed Maximum Price (or " GMP"). The total m aximum price provided
to the City by the Contractor, and accepted by the City, thatin  cludes all
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reimbursable costs of and fees for completion of the Contract Work, as defined by
the Public Improvement Contract, except for material changes in the Scope of
Work. It may also include particularly identified contingency amounts.

Measurement and Verification (or "M & V"). As used in ESPC Procurem ent,
the examination ofinstalled E CMs using the In ternational Performance
Measurement and Verification P rotocol ("IPMVP"), or any other comparable
protocol or process, to monitor and ve rify the operation of energy-using system s
pre-installation and post-installation.

Project Development Plan. A secondary phase of Personal Services and W  ork
performed by an ESCO in an ESPC Proc urement when the ESCO performs more
extensive design of the agr eed-upon ECMs for the projec t, provides the detailed

provisions of the ESCO's Energy Savings Guarantee that the fully installed and
commissioned ECMs will a chieve a pa rticular energy savings level for the
building or structure, and prepares an  overall report or plan summ arizing the
ESCO's Work during this secondary phase of the Work and otherwise explaining
how the agreed-upon ECMs will be im  plemented during th e design and
construction phase of the Work; The term "Project Development Plan" can also

refer to the report or plan provided by the ESCO at the conclusion of this phase of
the Work.

Qualified Energy Service Company (or "ESCO") . As used in ESPC
Procurement, a company, firm or other legal Person with the following
characteristics: demonstrated technical, operational, financ ial and m anagerial
capabilities to design, install, construct, commission, manage, measure and verify,
and otherwise im plement Energy Conserva tion Measures and other Work on
building systems or building components that are directly related to the ECMs in
existing buildings and structures; a prior record of successfully performing ESPCs
on projects involving existing buildings and structures that are comparable to the
project under consideration by the City; and the financial strength to effectively
guarantee energy savings and perform ance under the ES PC for the project in
question, or the ability to secure necessa ry financial m easures to effectiv ely
guarantee energy savings under an ESPC for that project.

Technical Energy Audit. As used in ESPC Procurem ent, the initial phase of
Personal Services to be performed by an ESCO that includes a detailed evaluation
of an existing building or structure, an evalu ation of the potential ECMs that
could be effectively utilized at the facility, and preparation of a report to the City

of the ESCO's Findings during this initial phase of the Work; the term "Technical
Energy Audit" can also refer to the report provided by the ESCO at the conclusion
of this phase of the Work.

Use of Alternative Contracting Methods.

(Amended by Ordinance No. 183445, effective January 6, 2010.)
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5.34.830

Competitive Bidding Exemptions. ORS Cha pter 279C requires a com petitive
bidding process for Public Im provement Contracts unless a s tatutory exception
applies, a class of Contracts has been exempted or an individual Contract has been
exempted in accordance with ORS 279C.335 and PEC- Section 5.34.830. Use of
Alternative Contracting Methods may be directed by the City’s Chief
Procurement Officer as an exception to the prescribed Public Contractin g
practices in Oregon, and their use must be justified in accordance with City Code.

Energy Savings Performance Contracts . Unlike other Alternative Contracting
Methods covered by P-E€ Section 5.34.800 et seq. ESPCs are exem pt from the
competitive bidding re quirement for Public Improvement Contracts pursuant to
ORS 279C.335(1)(f), if the City complies with the procedures set forth in PEC-
Section 5.34.880 related to the Solicitati on, negotiation and contracting for ESPC
Work. If those procedures are not follo wed, an ESPC procur ement may still be
exempted form competitive bidding requirements by following the general
exemption procedures within ORS 279C.335.

Post-Project Evaluation. ORS 279C.355 requires that the City prepare a for mal
post-project evaluation of Public Im provement projects in excess of $100,000 for
which the com petitive bidding p rocess was not used. The purpos e of this
evaluation is to determine whether it was actually in the City’s best interest to use
an Alternative Contracting Method. The evaluation must be deliv ered to th-e
City’s-Chief Procurement Officers-on-behalf-of the—City Council on behalf of the
CltV s Chief Procurement Of ficer within 30 Days of— after the date the City

"accepts" the Public Improvement project, which event is typically defined in the
Contract. The Chief Procurement Officer shall forward such reports to the City
Council in a tim ely manner. In the abse nce of a definition of “acceptance”, the
later of the date of final paym ent or the date of final completion of the Work will
govern. ORS 279C.355 describes the tim ing and content of this evaluation, with
three required elements:

1. Financial information, consisting of Cost Estim ates, any Guaranteed
Maximum Price, changes and actual costs;

2. A narrative description of succ ~ esses and failures during design,
engineering and construction; and

3. An objective assessment of the use of the Alternative Contracting Method
as compared to the exemption Findings.

Findings, Notice and Hearing.
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(Amended by Ordinance No. 181547, effective January 24, 2008.)

A.

The City Council may by ordinance exempt a Contract from the requirem ents of
an I'TB process if it makes the following findings:

1. It isun likely thatth e exemption will encourage favoritism in the
Awarding of Public Improvem ent Contracts or substantially dim inish
competition for public improvement Contracts as further described in PEE
Subsection 5.34.830 F.; and

2. The exemption will likely result in s ubstantial costs savings to the City.
The "substantial cost savings" crite rion at ORS 279C.335(2)(b) requires
consideration of the type, cost, amount of the Contract, number of Entities
available to Bid, and "such other factors as may be deemed appropriate" as
further described in REC C Subsection 5.34.830 E.; or

3. If the Public Im provement relate to the operation, m aintenance or
construction of highways, bridges and other transportation facilities, that
the exemption will result in substantial cost savings to the City or to the
public.

4. As an alter native to the findings regarding substantial cost savings, the
City may make a finding that identifies the project as a pilot project for
which the City intend s to dete rmine whether the use of the alterna te
contracting process actually results in substantial cost savings to the City,
or, if it is for a public improvement described in PEE Subsection 5.34.830
A.3. above, to the public, provided the City has not previously used the
proposed alternate contracting method.

The City council m ay consider the type, cost and am ount of the Contract the
number of Persons available to bid and  other such factors as m ay be deemed
appropriate in declaring the exemption.

Findings supporting a com petitive bidding exemption must describe with
specificity the Alternative Contracting Method to be us ed in lieu of com petitive
bidding, including, but not limited to, whether a one step (Reque st for Proposals)
or two step (beginning with Requests for Qualifications) solicitation process will
be utilized. The Findings may also describe anticipated characteristics or features
of the resulting Public Im provement Contract. However, the purpose of an
exemption from competitive bidding is limited toa determination of the
Procurement method. Any unnecessary or in cidental descriptions of the specific
details of the anticipated Contract within the supporting Findings are not binding
upon the City. The param eters of the P ublic Improvement Contract are those
characteristics or specifics that are a nnounced in the Solicitation Document. The
representations in and the accu racy of the findings, in cluding any general
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description of the resu Iting public im provement contract, are th e bases for
approving the findings and granting the exception. The findings may describe the
anticipated features of the resu lting public improvement contract, but the final
parameters of the contract are those char acteristics or specifics announced in the
solicitation document.

D. The City Council sh all require and appr ove additional findings in th e following
areas in order to declare the exemption:

1.

2.

7.

8.

Operational, budget and financial data;
Public benefits;

Value Engineering;

Specialized expertise required;

Public safety;

Market conditions;

Technical complexity; and

Funding sources.

E. The City shall hold a pub lic hearing before final adoption of the findings and a
declaration of the exemption. Notific  ation of the public hearing shall be
published in at least one trade newspape r of general statewide circulation a
minimum of 14 Days before the hearing;

1.

The Notice shall state that the pub lic hearing is for the purpose of taking
comments on the City’s draft findings for an exem ption from the
Competitive Bidding r equirement of using anI TB. Atthe time of the
notice, copies of the draft findings shall be made available to the public.

At the hearing, the City shall offe  r an opportunity for any interested
persons to appear and present comment;

Notice of the hearing m ay be published simultaneously with the City ’s
Solicitation of contractors for the alternative public contracting method
when the City is required to act promptly due to circumstances beyond the
City’s control that do not constitute an Emergency as long as responses to
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the Solicitation are due atlea st five (5) Days after the meeting and
approval of the findings;

Addressing Cost Savings. Accordingly, when the Contract or class of Contracts
under consideration for an exem ption contemplates the use of Alternative
Contracting Methods, the "substantial ~ cost savings" requirem ent may be
addressed by a combination of:

1. Specified Findings thatadd ress the factors and o ther information
specifically identified by statute; and

2. Additional Findings that address industry practices, surveys, trends, past
experiences, evaluations of completed projects required by ORS 279C.355
and related information regarding the expected benefits and drawbacks of
particular Alternative Contracting Methods. To the extent practicable,
such Findings should relate back to the specif  ic characteristics of the
project or projects at issue in the exemption request.

Favoritism and Com petition. The criter ia at ORS 279C.335( 2)(a) thatitis
"unlikely" that the exemption will "e ncourage favoritism" or "substantially
diminish competition" may be addressed in con templating the use of Alternative
Contracting Methods by specifying the manner in which an RFP process will be
utilized, that the P rocurement will be formally advertised, competition will be
encouraged, and Award made based upon identified selection criteria.

Class Exemptions. In making the findings supporting a class exem ption the City
shall clearly identify the class with respec t to its def ining characteristics. Those
characteristics shall in clude some combination of Project descriptions or
locations, time periods, Contract values or method of Procurement or other factors
that distinguish the lim ited and related cl ass of Projects from the City’s overall
construction program. Classes shall not be defined solely by funding sources,
such as a particular bond fund, or by method of Procurement, but must be defined
by characteristics that reasonably relate to the exemption criteria set forth in ORS
279C.335(2). The following classes of Contracts are hereby exem pt from the
Competitive low Bidding requirements of this Chapter:

1. Contract Amendments. Contract am endments, pursuant to the author ity
granted by PEE- Subsection 5.34.020 C., and provide d that the original
Contract was executed in accordance with this chapter;

2. Tenant improvements. Tenant Improvements on City owned property are
exempt from the requirements of Competitive low Bidding, but may be
subject to other provisions of this Chapter or ORS 279C. Tenant
improvements are exempt when:
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5.34.840

A.

a. The improvements are paid for in part, or in whole, by the tenant;
b. The improvements are primarily for the tenant’s benefit; and
c. The tenant hires the Contractor to perform the Work, whether or

not a competitive process is used by the tenant.

3. Deficiency Corrections/Contractor on site. The City m ay hire a private
Contractor to perform Work if:

a. The City finds that a Contracto r hired by a private developer or
Person is at or near the site where City Work needs to be
performed and the cost proposed by the private Contractor is
reasonable and the cost of the Work will be less than $25,000; or

b. The City finds that a Contractor hi red by the City is at or near the
site where City Work needs to be performed; and

1) The new Work is not within the Scope the original Contract
and wasn ot anticipated atth e time thatth e original
Contract was Awarded; and

2) If the original Contract was less than $25,000 the new work
does not cause the total paym  ent to the Co ntractor to
exceed $25,000; or

A3) If the original Contract was m ore than $25,000, the new
Work does increase the total am ount paid to the Contractor
by more than $50,000.

Competitive Proposals; General Procedures.

General Application: The City may utilize the RFP outlined in PES Subsections
5.34.840 C. through E . below for Public Improvement Contracts, allowing
flexibility in both Proposal evaluati  on and Contract ne gotiation, only in
accordance with ORS 279C.400 to 279C.410 and PCGC— Sections 5.34.800 to
5.34.890, unless other applicable s tatutes control the City’s use of competitiv e
Proposals for Public Improvement Contracts. Nothing in this rule shall lim it the
use of evaluation factors or other matters expressly permitted by those ad ditional
rules or authorized by ordinance.
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ESPCs: For ESPCs, the RFP outlined in PEE Subsections 5.34.840 C. through E.
below shall be utilized if the City desires the Procurement process to be exempt
from the competitive bidding requirements of ORS 279C.335. The RFP process
for the Alternative Contracti ng Methods identified in PEE Sections 5.34.800 to
5.34.890 includes the following steps:

Proposal Evaluation. Factors in addition to price m ay be consid ered in the
selection process, but only as set forth in the RFP. Evaluation factors need not be
precise predictors of future costs and performance, but to the extent possible such
evaluation factors shall:

1. Be reasonable estimates based on information available to the City;
2. Treat all Proposals equitably; and

3. Recognize that public policy requir es that Public Im provements be
constructed at the least overall cost to the City. (Ssee ORS 279C.305).

Evaluation Factors.

1. In basic negotiated construction cont racting, where the only reason for an
RFP is to c onsider factors other than price, those factors may consist of
firm and personnel experience on similar projects, adequacy of equipment
and physical plant, sources of supp ly, availability of key personnel,
financial capacity, past perform ance, safetyreco rds, project
understanding, proposed m ethods of construction, proposed m ilestone
dates, references, service, the status of its Equal Employment Opportunity
(EEO) certification, its efforts to divers ify its workforce in order to reach
all of the City’s citizens and other ~ related matters that affect cost or
quality.

2. In CM/GC contracting, in addition to PEE Subsection 5.33.840 D.1., those
factors may also include the ability to respond to the technical complexity
or unique character of the project, coordination of multiple disciplines, the
time required to comm ence and complete the improvem ent, and related
matters that affect cost or quality.

3. In Design-Build contracting, in addition to PEE- Subsection 5.33.840 D.1.
and 2., those factors m ay also include design professional qualifications,
specialized experience, preliminary design subm ittals, technical merit,
design-builder team experience and related matters that af fect cost or
quality.

4. In Energy Savings Perform ance Contracting (ESPC) eentraeting, in
addition to the factors set forth in PEE— Subsection 5.33.840 D.1., 2. and
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3., those factors m ay also include sa mple Technical Energy Audits from
similar projects, sample M & V re ports, financial statements and related
information of the ES CO for atim e period estab lished inth e RFP,
financial statements and related information of joint ventures com prising
the ESCO, the ESCO's capabilities and experience in perform ing energy
baseline studies for facilities (indepe ndently or in cooperation with an
independent third-party energy baseline consultant), past performance of
the ESCO in meeting energy guarantee Contract levels, the specific Person
that will provide the E nergy Savings Guarantee to be offered by the
ESCO, the ESCO's management plan for the project, inform ation on the
specific methods, techniques and equipment that the ESCO will use in the
performance of the Work under the ESPC, the ESCO's team members and
consultants to be assigned to the pr oject, the ESCO's experience in the
Energy Savings Perform ance Contracting field, the ESCO' s experience
acting as the prime Contractor on previous ESPC projects (as opposed to a
sub-contractor or consultantto a prime ESCO), the ESCO's vendor and
product neutrality related to the de velopment of ECMs, the ESCO's
project history related to removal from an ESPC project or the inability or
unwillingness of the ESCO to complete an ESPC project, the ESCO's M &
V capabilities and experience (indepe ndently or in cooperation with an
independent third-party M & V con sultant), the ESCO's ability to explain
the unique risks associated with ESP C projects and the assignment of risk
in the particular pro ject between the City and the ESCO, the ESCO's
equipment performance guarantee policies and procedures, the ESCO's
energy savings and cost savings guar antee policies and procedures, the
ESCQO's project cos t guarantee policies and procedures, the ESCO' s
pricing methodologies, the price that the ESCO will charge for the
Technical Energy Audit phase of the Work and the ESCO's fee structure
for all phases of the ESPC.

Contract Negotiations. Contract terms may be negotiated to the extent allowed by
the RFP and PEE Sections 5.34.800 to 5.34.890, provide d that the general W ork
Scope remains the same and that th e field of competition does not ch ange as a
result of material changes to the requirements stated in the Solicitation Document.
See PEE Section 5.34.850. Term s that may be negotiated consist of details of
Contract performance, methods of cons truction, timing, assignment of risk in
specified areas, fee, an d other m atters that affect costor quality. In ESPC
contracting, terms that may be negotiated also include the Scope of pr eliminary
design of ECMs to be evaluated by the parties during the Technical Energy Audit
phase of the Work, the Scope of Personal Services and Work to be performed by
the ESCO during the Project Developm ent Plan phase of the W ork, the detailed
provisions of the Energy Savings Guaran tee to be provided by the ESCO and
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Scope of Work, methodologies and compensation terms and conditions during the
design and construction phase and M & V phase of the Work, consistent with the
requirements of PEE Section 5.34.880 below.

5.34.845 Requests for Qualifications (RFQ)
(Amended by Ordinance Nos. 181547 and 183445, effe  ctive January 6,2010.) As
provided by ORS 279C.405(1), the City may utilize Requests for Qualifications (RFQs)
to obtain information useful in the preparation or distribution of a Request for P roposals
(RFPs). When using R FQs as the first step in a two step s olicitation process, in which
distribution of the RFPs will be limited to the firms identified as most qualified through
their submitted statements of qualification, the City sh all first advertise and p rovide
notice of the RFQ in the same manner in which RFP’s are advertised, specifically stating
that RFPs will be distr ibuted only to the qualified firms in the RFQ process. The Chief
Procurement Officer shall decide whether to  permit protests at the end of the RFQ
process. Thereafter, the City may distribute RFPs to those qualified firms without further
advertisement of the solicitation.

5.34.850 Requests for Proposals (RFP).
(Amended by Ordinance Nos. 184403 and 185065, effective January 1, 2012.)

A. Generally. The use of competitive Proposals must be specifically authorized for a
Public Improvement Contract under the Competitive Bidding requirement of ORS
279C.335 (1), PEE Section 5.34.150 and PE—€ Sections 5.34.800 to 5.34.890.
Also see ORS 279C.400 to 279C.410 for statutory requirements regarding
competitive Proposals, and PEE Section 5.34.840 regarding competitive Proposal
procedures.

B. Solicitation Documents. In addition to the Solicitation Document requirements of
PCC Section 5.34.300, this rule  applies to the requirem ents for Requests for
Proposals. RFP Solicitation Documents shall conform to the following standards:

1. The City shall se t forth selection criteria in the Solicitation Document.
Examples of evaluation criteria include price or cost, quality of a product
or service, pastperfor mance, management, capability, personnel
qualification, prior ex perience, compatibility, reliability, operating
efficiency, expansion potential, experience of key personnel, adequacy of
equipment or physical plant, financ ial wherewithal, sources of supply,
references and warranty provisions. See PEE Section 5.34.840. Evaluation
factors need not be precise predic tors of actual future costs and
performance, but to the extent possibl e, such factors shall b e reasonable
estimates based on inf ormation available to the City. Subject to ORS
279C.410(4) the Solicitation Document may provide for discussions with
Proposers to be conducted for the pur pose of Proposal evaluation prior to
aware or prior to establishing any Competitive Range;
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When the City is willing to negotiate terms and conditions of the Contract
or allow submission of revised P roposals following discussions, the C ity
must identify the specific term s and conditions in or provisions of the
Solicitation Document that are sub ject to negotiation or discussion and
authorize Offerors to propose certain alternative terms and conditions in
lieu of the terms and conditions the City has identified as authorized for
negotiation. The City must describe  the evaluation and discussion or
negotiation process, including how the City will establish the Competitive
Range;

The anticipated size of the Com petitive Range shall be stated in the
Solicitation document, but may be decreased if the num ber of Proposers
that submit Responsive Proposals is less than the specified num  ber, or
may be increased as provided in PEE Subsection 5.34.850D.1.b.

When the City intends to Award Contracts to more than one Proposer, the
City must identify in the Solic itation Document the manner in which it
will determine the number of Contracts it will Award. The City shall also
include the criteria it will use to determ ine how the City will endeavo r to
achieve optimal value, utility an d substantial fairness when selecting a
particular Contractor to provide Pe rsonal Services or W ork from those
Contractors Awarded Contracts.

C. Evaluation of Proposals.

1.

Evaluation. The City shall evaluate Proposals only in accordance with
criteria set forth in the RFP and ap plicable law. The City s hall evaluate
Proposals to determine the Responsible Proposer or Proposers subm itting
the best Responsive Proposal or Proposals.

a. Clarifications. In evaluating Pro posals, The City m ay seek
information from a Proposer to cl arify the Proposer's Proposal. A
Proposer must submit Written and Signed clarifications an d such
clarifications shall become part of the Proposer's Proposal.

b. Limited Negotiation. If the City did not permit negotiation in its
Request for Proposals, the City may, nonetheless, negotiate with

the highest-ranked Proposer, but may then only negotiate the:

(1) Statement of Work; and
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2) Contract Price as it is affected by negotiating the statem ent
of Work.

3) The process for discussions or negotiations that is outlined
and explained in PEE— Subsections 5.34.850 E.2. and
5.34.850 F. does not apply to this limited negotiation.

2. Discussions; Negotiations. If ~ the City pe rmitted discussions or
negotiations in the Request for Proposals, the City shall evaluate Proposals
and establish the Com petitive Range, and may then conduct discussions
and negotiations in accordance with this rule.

a.

If the Solicitation Docum ent provided that discussions or
negotiations may occur at City’s discretion, the City m ay forego
discussions and negotiations an d evaluate all Proposals in
accordance with this rule.

If the City proceeds with discussions or negotiations, the City shall
establish a negotiation team tailored for the acquisition. The City’s
team may include legal, technical and negotiating personnel.

3. Cancellation. Nothing in this rule sh all restrict or prohibit th e City from
canceling the Solicitation at any time.

D. Competitive Range; Protest; Award.

1. Determining Competitive Range.

a.

If the City does not cancel the Solicitation, after the Opening the
City will evaluate all Proposals in accordance with the evaluation
criteria set forth in the Request for Proposals. After evaluation of
all Proposals in acco rdance with th e criteria set forthin  the
Request for Proposals, the City will determ ine and rank the
Proposers in the Competitive Range.

The City may increase the number of Proposers in the Competitive
Range if the City’s evaluation of Proposals establishes a natural
break in the scores of P roposers indicating a number of Proposers
greater than the initial Competitive Range are closely Competitive,
or have a reasonable chance of be ing determined the best Proposer
after the C ity’s evaluation of revised Proposals subm itted in
accordance with the process described in this rule.

2. Protesting Competitive Range. The City shall provide Written notice to all
Proposers identifying Proposers in th e Competitive Range. A Proposer
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that is not within the Competitive Range may protest the City’s evaluation
and determination of the Competitive Range in accordanc ¢ with PEC-
Section 5.34.710.

3. Intent to Award; Discuss or Negotiate. After the protest period provided in
accordance with these rules expires, or after the City ha s provided a final
response to any protest, whichever date is later, the City may either:

a.

Provide Written notice to all Proposers in the Com petitive Range
of its intent to Award the Contract to the highest-ranked Proposer
in the Competitive Range.

(1)  An unsuccessful Proposer m ay protest the City’s intent to
Award in accordance with PEE Section 5.34.740.

2) After the protest period provi ded in accordance with PEE-
Section 5.34.740 expires, or af ter the City has provided a
final response to any protest, whichever date is later, th e
City shall commence final Contract negotiations with the
highest-ranked Proposer in the Competitive Range; or

Engage in Negotiations with all Proposers in the Com petitive
Range, as provided in PEE Subsection 5.34.850 F. below; or

Engage in discussions with Proposers in the Competitive Range, as
provided in PEE- Subsection 5.34.850 E. below, accept revised
Proposals from them, and, following such discussions and receipt
and evaluation of revised Proposal s, either select the highest
ranking Proposer or conduct further negotiations w ith the
Proposers in the Competitive Range;

Otherwise proceed in any other legal m anner designed to s elect a
or as specified by the RFP or ordinance.

E. Discussions; Revised Proposals. If the City chooses to enter into discussions with
and receive revised Proposals from the Proposers in the C ompetitive Range, the
City shall proceed as follows:

1. Initiating Discussions. The City sh all initiate oral or Written discussions
with all of the Proposersinth e Competitive Range regarding th eir
Proposals with respect to the provisions of the RFP that the City identified
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in the RF P asthes ubject ofdi scussions. The Citym ay conduct
discussions for the following purposes:

a. Informing Proposers of deficiencies in their initial Proposals;

b. Notifying Proposers of parts of th eir Proposals for which the City
would like additional information; and

c. Otherwise allowing Proposers to develop revised Proposals that
will allow the City to  obtain the best Prop osal based on the
requirements and evaluation criteri a set forth in the Requ est for
Proposals.

Conducting Discussions. The City may conduct discussions with each
Proposer in the Competitive Range necessary to fulfill the purposes of this
section, but need not conduct the sam e amount of discussions with each
Proposer. The City may terminate discussions with any Proposer in the
Competitive Range at any tim e. However, the City shall of  fer all
Proposers in the Competitive Range  the opportunity to discuss their
Proposals with City before the City notifies Proposers of the date and time
pursuant to this section that revised Proposals will be due.

a. In conducting discussions, the City :

1) Shall treat all P roposers fairly and shall not favor any
Proposer over another;

2) Shall not discuss other Proposers' Proposals;

3) Shall not suggest specific revisions that a Proposer should
make to its Proposal, and shal | not otherwise direct the
Proposer to m ake any specifi ¢ revisions to its Proposal.
Nothing in this parag raph, however, shall pr event the City
from identifying deficiencies in a Proposal, as provided in
PCEC Subsection 5.34.850 E.1.a. above.

b. At any time during the time allowed for discussions, the City may:
(1) Continue discussions with a particular Proposer;
2) Terminate discussions with  a particular Proposer and

continue  discussions with other Proposers in the
Competitive Range; or
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3 Conclude discussions with all remaining Proposers in the
Competitive Range and provide no tice to the Proposers in
the Competitive Range to submit revised Proposals.

Revised Proposals. If th e City does not cancel the Solicitation at the
conclusion of the City’s discussions with all re maining Proposers in the
Competitive Range, the City shall gi ve all rem aining Proposers in the
Competitive Range notice of the date and time by which they must submit
revised Proposals. This notice co nstitutes the City’s te rmination of
discussions, and Proposers must submit revised Proposals by the date and
time set forth in the City’s notice.

a. Upon receipt of the revised Propo sals, the City shall sco re the
revised Proposals based upon the evaluation criteria set forth in the
Request for Proposals, and rank the revised Proposals based on the
City’s scoring.

b. The City m ay conduct discussio ns with and accept o nly one
revised Proposal from each Propos er in the Competitive Range
unless otherwise set forth in the Request for Proposals.

Intent to Award; Pro test. The City shall p rovide Written notice to all
Proposers in the Com petitive Range of the City’s intent to Award the
Contract. An unsuccessful Proposer may protest the City’s intent to Award
in accordance with PEE Section 5.34.740. After the protest period
provided in accordance with th at rule expires, or after the City has
provided a final response to any protest, whichever date is later, the City
shall commence final Contract negotiations.

F. Negotiations.

1.

Initiating Negotiations. The Citym ay determine tocomm ence
negotiations with the highest-ranked Proposer in the Com petitive Range
following the:

a. Initial determination of the Competitive Range; or

b. Conclusion of discussions with all Proposers in the Com petitive
Range and evaluation of revised Proposals.

Conducting Negotiations, Scope. The City may negotiate:

06/30/12
86



EXHIBIT B

a. The statement of Work;

b. The Contract Price as it is affected by negotiating the statement of
Work; and

c. Any other term s and conditions reasonably related to those

expressly authorized for negotiation in the Request for Proposals.
Accordingly, Proposers shall not submit, and City shall not accept,
for negotiation any alternative term s and conditions that are not
reasonably related to those expres sly authorized for negotiation in
the Request for Proposals.

3. Continuing Negotiations. If the City terminates discussions or negotiations
with a Proposer, the City m ay then commence negotiations with the next
highest scoring Proposer in the Co mpetitive Range, and continue the
process described in this rule until the City has either:

a. Determined to Award the Contract to the Proposer with whom it is
currently discussing or negotiating; or

b. Completed one round of discussi ons or negotiations with al 1
Proposers in the Competitive Range, unless the City prov ided for
more than one round of discussions or negotiations in the Request
for Proposals, in which case the Contracting Agency may proceed
with any authorized further rounds of discussions or negotiations.

4. Terminating Discussions or Negotiations. At any time during discussions
or negotiations conducted in accordan ce with this Rule, the City m  ay
terminate discussions or negotiations with the Proposer with whom it is
currently conducting discu ssions or negotiations if the City reasonably
believes that;

a. The Proposer is not discussing or negotiating in good faith; or

b. Further discussions or negotia tions with the Proposer will not
result in the parties agreeing to the terms and conditions of a final
Contract in a timely manner that will be in the best interests of the
City. The determination of a timely manner and the best in terests
of the City are matters solely within the discretion of the City.

5.34.860 RFP Pricing Mechanisms.
(Amended by Ordinance No. 184403, effective February 2, 2011.)

A. A Request for Proposals m ay result in a lum p sum Contract Price, as in the case
of competitive Bidding. Alternatively, a cost reimbursement Contract m ay be
negotiated.
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5.34.870

A.

Economic incentives or disincentives m ay be included to reflect stated City
purposes related to tim e of completion, safety or other Public Contracting
objectives, including total least cost mechanisms such as Life Cycle Costing.

A Guaranteed Maxim um Price (GMP) is used as the pricingm  echanism for
CM/GC where a to tal Contract Price is pr ovided in the design phase in order to
assist the City in dete rmining whether the project Scope is within th e City’s
budget, and allowing f or design changes dur ing preliminary design rather than
after final design Work has been completed.

1. If this collaborative pr ocess is successful, the Contractor shall propose a
final GMP, which m ay be accepted by the City and included within the
Contract.

2. If this collaborative process is not successful, and no m utually agreeable

resolution on GMP can be achieve d with the Contracto r, then the City
shall terminate the Contract. The City may then proceed to negotiate a
new Contract (and GMP) with the firm that was next ranked in the original
selection process, or employ other means for continuing the project under
ORS Chapter 279C.

When cost reimbursement Contracts are utilized, regardless of whether a GMP 1 s
included, the City shall provide for audit controls that will effectively verify rates
and ensure that costs are reasonable, allowable and properly allocated.

Design-Build Contracts.

General. The Design-Build form of contracting, as defined in PEE— Subsection
5.34.810 C, has technical com plexities that are not readily apparent. In order to
use the Design-Build pr ocess, the City must be able to reasonably anticipate the
following types of benefits:

1. Obtaining, through a Design-Buil d team, engineering design, plan
preparation, value engineering, co nstruction engineering, construction,
quality control and required docum entation as a fully integrated function
with a single point of responsibility;

2. Integrating value engineering suggestions into th e design phase, as the
construction Contractor joins the project team early with de sign
responsibilities under a team approach, with the potenti al of reducing
Contract changes;
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3. Reducing the risk of  design flaws, misunderstandings and conflicts
inherent in construction Contractors building from designs in which they
have had no opportunity for input, with the potential of reducing Contract
claims;

4. Shortening project time as construc tion activity (early submittals,
mobilization, subcontracting and a dvance Work) commences prior to
completion of a "Biddable" design, or where a design solution is still
required (as in complex or phased projects); and

S. Obtaining innovative design solutions through the collaboration of the
Contractor and design team, which would not otherwise be possible if the
Contractor had not yet been selected.

Authority. Contracting Agencies shall utilize the D esign-Build form of
contracting only in accordance with the requirements of PEEC Sections 5.34.800 to
5.34.890 of these rules. See particularly PCG—— Section 5.34.820 on "Use of
Alternative Contracting Methods" and PCE— Section 5.34.880 pertaining to
ESPCs.

Selection. Design-Build selection criter ia may include those factors set forth
above in PCC Subsections 5.34.840 B.1., 2. and 3.

QBS Inapplicable. Because the valu e of construction services predominates the
Design-Build form of contracting, the  qualifications based selection (QBS)
process is not applicable.

Licensing. If a Design-Build Contractor  is not an Oregon licensed design
professional, the City shall require that the Design-Build Contractor disclose in its
Written Offer that it is not an Oreg on licensed design professional, and identify
the Oregon licensed design professional(s) who will provide design services. See
ORS 671.030(2)(g) regarding the offer of architectural services, and ORS
672.060(11) regarding the offer of engineerin g services that ar e appurtenant to
construction Work.

Performance Security. ORS 279C.380(1 )(a) provides that for Design-Build

Contracts the surety's obligation on performance bonds, or the Bidder's obligation
on cashier's or certified checks accepted in lieu thereof, includes the preparation
and completion of design and related Personal Services specified in the Contract.
This additional obligation, beyond performance of construction services, extends
only to the provision of professional se  rvices and related design revisions,

corrective Work and associated costs prior to final completion of the Contract (or
for such longer tim e as may be defined in the Contract). The obligation is not
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5.34.880

A.

intended to be a substitute f or professional liability insurance, and does no t
include errors and omissions or latent defects coverage.

Contract Requirements. The City sha 11 conform its Design-Build co ntracting
practices to the following requirements:

1.

Design Services. The level or type of design services required m  ust be
clearly defined within the Procurem ent documents and Contract, along
with a description of the level or type of design services previously
performed for the project. The Pers  onal Services and W ork to be
performed shall be clearly delineated as either design Specifications or
performance standards, and perf ormance measurements must be
identified.

Professional Liability. The Contract sh all clearly identify the liability of
design professionals with respect to the Design-Build Contractor and the
City, as well as requirements for professional liability insurance.

Risk Allocation. The Contract shall clearly identify the extent to which the
City requires anexp ress indemnification from the Design-Build
Contractor for any failure to perform, including professional errors and
omissions, design warranties, constr uction operations and faulty W ork
claims.

Warranties. The Contract shall clear ly identify any express warranties
made to the City regarding characteristics or capabilities of the completed
project (regardless of whether errors occur as the result of i ~ mproper
design, construction, or both), including any warranty that a design will be
produced that meets the stated project performance and budget guidelines.

Incentives. The Contract shall cl early identify any economic incentives
and disincentives, the specific criteria that apply and their relationship to
other financial elements of the Contract.

Honoraria. If allowed by the RFP, honorar ia or stipends may be provided
for early design submittals from qualified finalists during the Solicitation
process on the basis that the City is benefited from such deliverables.

Energy Savings Performance Contracts (ESPC).

Generally. PEE Sections 5.34.800 to 5.34.890 include a lim ited, efficient method
for the City to enter into ESPCs outside the competitive bidding requirements of

06/30/12
90



EXHIBIT B

ORS 279C.335 for existing buildings or st ructures, but not for new construction.

If the City chooses not to utilize these rules, the City may still enter into an ESPC
by complying with the competitive bidding exemption process set forth in ORS
279C.335, or by otherwise com  plying with the P rocurement requirements
applicable to any City not subject to all the requirements of ORS 279C.335.

ESPC Contracting Method. The ESPC for m of contracting, as defined in PEE—
Subsection 5.34.810 F., has unique technical co mplexities associated with the
determination of what ECMs are f easible for the City, as well as the ad ditional
technical complexities associated with a Design-Build Contract. The City shall
only utilize the ESPC cont racting method with the as sistance of knowledgeable
staff or consultants who are experienced in its use. In ord er to utilize the ESPC
contracting process, the City must be able to reasonably anticipate one or m ore of
the following types of benefits:

1. Obtaining, through an ESCO, the follo wing types of integrated Personal
Services and Work: facility profiling, energy ba seline studies, ECMs,
Technical Energy Audits, project de  velopment planning, engineering
design, plan preparation, cost estimating, Life Cycle Costing, construction
administration, project m anagement, construction, quality control,
operations and maintenance staff training, commissioning services, M &
V services and required docum entation as a fully integrated function with
a single point of responsibility;

2. Obtaining, through an ESCO, an Energy Savings Guarantee;

3. Integrating the Tech nical Energy Audit phase and the Project
Development Plan phase into the de sign and construction phase of W ork
on the project;

4. Reducing the risk of  design flaws, misunderstandings and conflicts
inherent in the construction process, through the integration of ESPC
Personal Services and Work;

5. Obtaining innovative design solutions through the collaboration of the
members of the ESCO integrated ESPC services team,;

6. Integrating cost-effective ECMs into an existing building or structure, so
that the ECMs pay for themselves through savings realized over the useful
life of the ECMs;

7. Preliminary design, development, implementation and an Energy Savings

Guarantee of ECMs i nto an existi ng building or structure through an
ESPC, as a distin ct part of a major rem odel of that building or structure
that is being performed under a separate remodeling Contract; and
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8. Satistying local energy efficiency design criteria or requirements.

Authority. Bureaus wanting to pursue an exem ption from the Competitiv e
Bidding requirements of ORS 279C.335 (and, if applicable, ORS 351.086), shall

utilize the ESPC form of contracting only in accordance with the requirem ents of
PCE-Section 5.34.800 through PEE Section 5.34.890.

No Findings. The City is only required  to comply with the ESPC contrac ting
procedures set forth in REC- Section 5.34.800 through PEC- Section 5.34.890 in
order for the ESPC to be exem pt from the competitive bidding processes of ORS
279C.335. No Findings are required for an ESPC to be exem pt from the
competitive bidding process for Public Improvement Contracts pursuant to ORS
279C.335, unless the City is subject to the requirements of ORS 279C.335 and
chooses not to com ply with the E SPC contracting procedures set for in these
rules.

Selection. ESPC selection criteria may include those f actors set forth above in
PCE Subsections 5.34.840 B.1., 2., 3., and 4. Since the Energy Savings Guarantee
is such a f undamental component in the ESPC contracting process, Proposers
must disclose in their Pr oposals the identity of any Person providing (directly or
indirectly) any Energy Savings Guarantee that may be offered by the successful
ESCO during the course of the performance of the ESPC, along with any financial
statements and related information pertaining to any such Person.

QBS Inapplicable. Because the valu e of construction Work predominates in the
ESPC method of contracting, the qualific ations based selection (QBS) process
mandated by ORS 279C.110 is not applicable.

Licensing. If the ESCO is not an Oregon licensed design professional, the City
shall require that the ESCO disclose in the ESPC that it is not an Oregon licensed
design professional, and identify the Or egon licensed design pr ofessional(s) who
will provide design services. See OR S 671.030(5) regarding the offer of
architectural services, and ORS 672.060(11) regarding th e offer of engineering
services that are appurtenant to construction Work.

Performance Security. At the pointin the ESPC when the parties en ter into a
binding Contract that cons titutes a Design-B uild Contract, the ES CO must
provide a p erformance bond and paym ent bond, each for 100% of the full
Contract Price, including the construction Work and design and related Personal
Services specified in the ESPC Design-Build Contract, pursuant to ORS
279C.380(1)(a). For ESPC Design-Build C ontracts, these "design and related
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professional services" include conven tional design services, comm issioning
services, training services for the City’s operations and maintenance staff, and any
similar Personal Services or W ork provided by the ESCO under the ESPC
Design-Build Contract prior to final co mpletion of construction. M & V services,
and any Personal Services and W ork associated with the ESCO's Energy Savings
Guarantee are not included in these ~ ORS 279C.380(1)(a) "design and related
professional services." Nevertheless, The City may require that the ESCO provide
performance security for M & V services and any Personal Services and W ork
associated with the ESCO's Energy Savings Guarantee, if the City so provides in
the RFP.

Contracting Requirements. Contracting Agencies shall confor m their ESPC
contracting practices to the following requirements:

1. General ESPC Contracting Practic es. An ESPC involves a m ulti-phase
project, which includes the following contractual elements:

a. A contractual structure which in cludes general Contract term s
describing the relationship of the pa rties, the various phases of the
Work, the contractual terms governing the Technical Energy Audit
for the project, the contractua 1 terms governing the Project
Development Plan for the project, the contractual terms governing
the final design and construction of  the project, the contractual
terms governing the perfor mance of the M & V services for the
project, and the detailed provisions of the ESCO's Energy Savings
Guarantee for the project.

b. The various phaseso f the ESCO' s Work willin clude the
following:

1) The Technical Energy Audit phase of the Work;
2) The Project Development Plan phase of the Work;

A3) A third phase of the Work that con stitutes a Design-Build
Contract, during which the ESCO completes any plans and
Specifications required to implement the ECMs that have
been agreed to by the parties to the ESPC, and the ESCO
performs all construction, commissioning, construction
administration and related Personal Services or W ork to
actually construct the project; and

4) A final phase of the W ork, whereby the ESCO,
independently or in cooperation with an independent
consultant hired by the City, performs M & V services to
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ensure that the Energy Savings Guarantee id entified by the
ESCO in the earlier ph ases of the Work and agreed to by
the parties has actually been achieved.

Design-Build Contracting Requirem ents in ESPCs. At the pointin  the
ESPC when the par ties enter into a binding Contract that constitutes a
Design-Build Contract, the City shall conform its Design-B uild
contracting practices to the Des ign-Build contracting requirements set
forth in PEE Subsection 5.34.870 G. above.

Pricing Alternatives. The City may utilize one of the following pricing
alternatives in an ESPC:

a. A fixed price for each phase of the Personal Services and Work to
be provided by the ESCO;
b. A cost reimbursement pricing mechanism, with a maximum not-to-

exceed price or a GMP; or

c. A combination of a fixed fee  for certain components of the
Personal Services to be perform ed, a cost reim bursement pricing
mechanism for the con struction Work to be perform ed with a
GMP, asingle or annual fixed fee for M & V servi ces to be
performed for an identified tim e period after final com pletion of
the construction W ork, and a si ngle or annual Energy Savings
Guarantee fixed fee payable for an identified time period after final
completion of the construction Work that is conditioned on certain
energy savings being achieved at the facility by the ECMs that
have been implem ented by the ES CO during the project (in the
event an annual M & V services fee and annual Energy S avings
Guarantee fee is utilized by the parties, th e parties may provide in
the Design-Build Contract that, at the sole option of the City, the
ESCO's M & V services may be terminated prior to the completion
of the M & V/Energy Savings Gu arantee period and the City’s
future obligation topay the M & V services fee and Energy
Savings Guarantee fee will likewis e be term inated, under term s
agreed to by the parties).

Permitted ESPC Scope of W ork. The Scope of Work under the ESPC is

restricted to implementation and in stallation of ECMs, as well as oth er
Work on building systems or building components that are directly related
to the ECMs, and that, as an integrat ed unit, will pay for them selves over
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the useful life of the ECMs installed. The perm itted Scope of Work for
ESPCs resulting from a Solicitatio n under PE-€ Sections 5.34.800 to
5.34.890 rules does not incl ude maintenance services for the project
facility.

Construction Manager/General Contractor (CM/GC).

(Amended by Ordinance No. 181547, effective January 24, 2008.)

A.

General. The CM/GC for m of ¢ ontracting, as defined in PCE— Subsection
5.34.810 B., is a technically complex proj  ect delivery system . Unlike the
Design-Build form of contracting, th ¢ CM/GC for m of contracting does not
contemplate a "single point of respons ibility" under which the Contractor is
responsible for successful com pletion of all Work related to a perform  ance
Specification. The CM/GC has defined Contract obligations, including
responsibilities as part of the project team along w ith the City and design
professional, although in CM/GC t here is a separate Contract between the City
and design professional. In order to u tilize the CM/GC method, the City must be
able to reasonably anticipate the following types of benefits:

1. Time Savings. The Public Im provement has significant schedule
ramifications, such that concurrent design and construction are necessary
in order to m eet critical deadlines and shorten the overall duration of
construction. The City m ay consider operational and financial data that
show significant savings or increased opportunities for generating revenue
as a result of early completion, as well as less disruption to public facilities
as a result of shortened construction periods;

2. Cost Savings. Early Contractor input during the design process is expected
to contribute to significant cost savings. The City m  ay consider value
engineering, building systems analysis, Life Cycle Costing analys is and
construction planning that lead to cost savings. The City shall specify any
special factors influencing this anal ysis, including high rates of inflation,
market uncertainty due to material and labor fluctuations or scarcities, and
the need for specialized construction expertise due to technical challenges;
and

3. Technical Complexity. The Public Im provement presents significant
technical complexities that are bes t addressed by a collaborative or team
effort between the City, design profe ssionals and Contractor, in which the
Contractor will ass ist in addressin g specific project challenges throu gh
pre-construction services. The City may consider the need for Contracto r
input on issues such as operations of the facility during construction,
tenant occupancy, public safety, deliv ery of an early budget or GMP,
financing, historic preservation, difficult remodeling projects and projects
requiring complex phasing or highly coordinated scheduling.
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Authority. The City shall use the CM/GC form of contracting only in accordance
with the requirements of these rules. See particularly, PEE-Section 5.34.820 on
"Use of Alternative Contracting Methods".

Selection. CM/GC selection criteria m ay include those factors set forth above in
PCEC Subsection 5.34.840 B.2.

Basis for Payment. The CM/GC process adds specified Construction Manager
Personal Services to traditional General Contractor Work, requiring full Contract
performance within a nego tiated Guaranteed Maximum Price (GMP). T he basis
for payment is reimbursable direct costs as defined under the Contract, plus a fee
constituting full payment for W ork and Personal Services rendered, which
together shall not exceed th ¢ GMP. See G MP definition at PE€— Subsection
5.34.810 G. and Pricing Mechanisms in PEE Section 5.34.860.

Contract Requirements. Contracting Agencies sh all conform their CM/GC
contracting practices to the following requirements:

1. Setting the GMP. The GMP shall be set at an  identified time consistent
with industry practice, after supporting information reasonably considered
necessary to its use has been deve loped, and the supporting infor mation
shall define with particularity both what is included and excluded from the
GMP. A set of drawings and Specifica tions shall be produced establishing
the GMP Scope.

2. Adjustments to the GMP. The Contract shall clearly identify the standard s
or factors under which changes or additional Work will be consider ed
outside of the W ork Scope that warrants an increase in the GMP, as well
as criteria for decreas ing the GM P. The GMP shall not be in  creased
without a concomitant increase to the Scope defined at the establishm ent
of the GMP or most recent GMP amendment.

3. Cost Savings. The Contract shall clearly identify the disposition of any
cost savings resulting from completion of the Work below the GMP; th at
is, under what circumstances, if any, the CM/GC might share in those cost
savings, or whether they accrue on ly to the C ity’s benefit. (Note that
unless there is a clearly articulated reason for sharing such cost savings,
they should accrue to the City .)

4. Cost Reimbursement. The Contract shall clearly identify what items or
categories of items are eligible for cost reimbursement within the GM P,
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including any category of "General Conditions" (a general grouping of
direct costs that are not separately  invoiced, subcontracted or included
within either overhead or fee), an d may also incorporate a m utually-
agreeable cost-reimbursement standard.

Audit. Cost reim bursements shallbem ade subject to final audit
adjustment, and the Contract shall establish an audit process to ensure that
Contract costs are allowable, properly allocated and reasonable.

Fee. Compensation for the CM/GC's Personal Services and Work shall be
paid on the basis of a fee that is inclusive of profit, overhead and all other
indirect or non-reimbursable costs. Costs determined to be included within
the fee sho uld be exp ressly defined wherever possible. The fee, first
expressed as a proposed percentage of  all reimbursable costs, shall be
identified during and become an element of the selection process. It shall

subsequently be expressed as a fixed amount when the GMP 1s
established.

Incentives. The Contract shall cl early identify any economic incentives,
the specific criteria that apply and their r elationship to other financial
elements of the Contract (including the GMP).

Controlled Insurance P rograms. For projects anticipated to exceed $7 5
Million, the Contract shall clearly identify whether an Owner Controlled
or Contractor Controlled Insurance Program is anticipated or allowable. If
so, the Contract shall clearly identify:

a. anticipated cost savings from reduced premiums, claims reductions
and other factors;

b. the allocation of cost savings; and

c. safety responsibilities and/or incentives.

Early Work. The RFP shall ¢ learly identify, whenever f easible, the
circumstances under which any of the following activities m ay be

authorized and undertaken for comp ensation prior to establishing the
GMP:

a. Early Procurement of materials and supplies;

b. Early release of Bid packages for such things as site development;
and

c. Other advance Work related to critical components of the Contract.
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10. Subcontractor Selection. The Contract shall clearly describe the methods
by which the CM/GC shall publicly receive, open and record Bids or price
quotations, and competitively select ~ Subcontractors to perform the
Contract Work based upon price, as well as the mechanisms by which the
City may waive those requirem ents. The docum ents shall also describe
completely the m ethods by which the CM/GC and its affiliated or
subsidiary entities m ay compete to perform the Work, including, at a
minimum, advance notice to the public of the CM/GC's intent to compete
and a public Opening of Bids or quotations by an independent party.

11. Subcontractor Approvals and Protests. The Contract shall clearly establish
whether the City must approve subcontract Awards, and to what extent, if
any, the City will reso lve Procurement protests of Subcontractors an d
suppliers. The related procedures and reporting m echanisms shall be
established with certainty, including whether the CM/GC acts as the City’s
representative in this process a nd whether the CM/GC' s subcontracting
records are considered to be public r ecords. In any event, the City shall
retain the right to m onitor the subcontracting process in order to protect
City’s interests.

12. CM/GC Self-Performance. Whenever feasible, the Contract shall establish
the elements of Work the CM/GC may self-perform without competition,
including, for example, the Work of the job-site general conditions. In the

alternative, the Contrac t shall in clude a process for City approval of
CM/GC self-performance.

13.  Socio-Economic Programs. The Contract shall clearly id entify conditions
relating to any required socio-econ omic programs (such as Good Faith
Efforts and W orkforce Training and Hiring), including the m anner in
which such programs affect the CM/GC's subcontracting requirements, the
enforcement mechanisms available, and the resp ective responsibilities of
the CM/GC and City.

5.34.900 Required Contract Clauses.
The City shall include in all formal Solicitations for Public Improvement Contracts all of
the ORS Chapter 279C required Co ntract clauses, as set fort h in the checklist contained
in PEE Section 5.34.300 regarding Solicitation D ocuments. The following series of rules
provide further guidance regarding particular Public Contract provisions.

5.34.910 Waiver of Delay Damages Against Public Policy.
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Any clause in a Public Improvem ent Contract purporting to waive, release, or extinguish
the rights of a Contractor to dam ages resulting from The City’s unreasonable delay in
performing the Contract is void and unenfor ceable, as against public p olicy. However,
Contract provisions requiring notice of delay, providing for alternative dispute resolution
such as arbitration (where allowable) or ~ mediation, providing ot her procedures for
settling Contract disputes, or providing for reasonabl e liquidated dam ages, are
permissible.

5.34.915 BOLI Public Works Bond.
(Amended by Ordinance No. 184403, effective  February 2, 2011.) Pursuant to ORS
279C.830(2), the specifications for every Public Works Contract shall contain a provision
stating that the Contractor and every subcont ractor must have a Public Works bond filed
with the Construction Contractors Board before starting Work on the pro ject, unless
otherwise exempt. This bond is in addi tion to performance bond and paym ent bonds
requirements.

5.34.920 Retainage.
(Amended by Ordinance Nos. 181547 and 183445, effective January 6, 2010.)

A. Retainage of 5 Percent. The am ount to be retained from any given progress
payment shall not exceed 5 percen t of the payment. If the Contract Work is 50
percent completed and the W ork is progressing satisfactorily, the City may, at its
discretion, reduce or eliminate the retainage on the remaining progress payments.
Any reduction or elim ination of retainage shall be allowed only upon W ritten
application of the Contractor, which application shall include Written approval of
the Contractor’s surety; except that wh en the Contract Wo rk is 97.5 percent
completed, the City may, at its disc retion and without application by the
Contractor, reduce the retained amount to 100 percent of the value of the Contract
Work remaining to be done. Upo n receipto f a W ritten application by th e
Contractor, the City shall respond in Writing within a reasonable tim e. If
retainage has been reduced or eliminated, the City reserves the right in protecting
its interests to reinstate at any time retainage from further progress payments.

B. Form of Retainage. Unless the City finds in writing that accepting a bond or
instrument described in 1. and 2. of this  Subsection poses an extraordinary risk
that is not typically associated with th e bond or instrum ent, the City, in lieu of
withholding moneys from payment, shall accept from the Contractor:

1. Bonds, securities, or other instruments that are deposited and accepted as
provided in Subsection 5.34.920 D.1. of this rule; or

2. A surety bond deposited as provided in Subsection 5.34.920 D. of this
rule.
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C. Deposit in Interest-bearing accounts. U pon request of the C ontractor, the City
shall deposit cash retainage in an interest-bearing account in a bank, savings bank,
trust company, or savings association, for the benefit of the C ity. Earnings on
such account shall accrue to the Contract or. The City may determine the account
into which the retainage is placed.

D. Alternatives to Cash Retainage. In lieu of cash retainage to be held by the City,
the Contractor may select one of the following options:

1. Deposit of bonds, securities and other instruments:

a.

The Contractor may deposit bonds, s ecurities or other instrum ents
with the City as set f orth in PEE Section 5.34.920 or in any bank
or trust company to be held for the benefit of the City. If the City
accepts the deposit, the City shall reduceth e retainage in an
amount equal to the value of the bonds and securities. This
reduction in retainage shall be m ade in the progress paym ents
made subsequent to the time the Contractor deposits the bonds and
securities;

The value of the bonds and secu rities shall be determined
periodically by the City, in the manner described in PCE—
Subsection 5.34.920 D.1.c., and the a mount retained on progress
payments shall be adjusted accordingly. The bonds and securities
deposited by the Contractor shall be fully assigned to the City or be
payable to the City on demand and shall be of a character approved
by the City Treasurer and in a form approved by the City Attorney
including, but not limited to, the following:

(1) Bills, certificates, notes or bonds of the United States;

2) Other obligations of the United States or agen cies of the
United States;

A3 Obligations of any corporation wholly owned by the federal
government;

) Indebtedness  of the Fe deral National Mortgage
Association;

Q) General obligation bonds of the State of Oregon or a
political subdivision of the State of Oregon; or
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(6) Irrevocable letters of credit issued by an insured institution,
as defined in ORS 706.008.

c. The value of bonds and securities deposited by the Contractor shall
be calculated as follows:

1) As to bonds or securities for which the “Bid” and “asked”
prices are published on a regul ar basis in the W all Street
Journal or in the New York Tim es, the value shall be the
average of the “Bid” and “asked” prices for the bonds or
securities so published on (or most recently prior to) the
date value is determined;

2) As to bonds or securities for which the “Bid” and “asked”
prices are not published in the W all Street Journal or the
New York Tim es, the value shall be either: the average
“Bid” price for the bond or security, on the date value is
determined, as established by any two nationally
recognized government securities dealers (selected by the
City in its soled iscretion) making am arket in such
investments; or, the “Bid” price published by a nationally
recognized pricing service;

3) As to certificates of dep osit and bankers acceptances, the
value shall be the fa ce amount thereof, plus accrued
interest.

d. At the tim e the City determ ines that all requ irements for the
protection of the City’s inte rest have been fulfilled, all bonds and
securities deposited as above prov ided shall be released to the
Contractor.

Execution of Escrow Agreem ent. The Chief Procurement Officer is
authorized to execu te any escrow agreement necessary to safeguard
deposit of securities with the City subject to ap proval as to form by the
City Attorney.

Deposit in Interest-Bearing Acco unts. Upon W ritten request of the
Contractor, the City shall deposit any amounts withheld as retainage in an
interest-bearing account in a bank, savings bank, trust company or savings
association for the benefit of the City. Earnings on such account shall
accrue to the Contractor but the interest shall remain in the account un til
the City authorizes its release. Th e account shall be established through
the City Treasurer.
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5.34.930

Recovery of Costs. If the City incurs additional costs as a result of the exercise of
any of the options for retainage, the City may recover such costs from the
Contractor by reduction of the final payment. As W ork on the Contract
progresses, the City shall, upon request, inform the C ontractor of all accrued
costs.

Additional Retainage When Certified Payroll Statements not Filed. Pursuant to
ORS 279C.845(7), if a Contract or is required to file ce rtified payroll statements
and fails to do so, the City shall retain 25 percent of any a mount earned by the
Contractor on a Public W orks Contract until the Contractor has filed such
statements with the City. The City shall pay the Cont ractor the amount retained
under this provision w ithin 14 days afte r the Contractor files the certified
statements, regardless of whether a subcontractor has filed such statements.

Social Equity Fair-Contracting and Employment Programs.

From time to time, the City m ay adopt programs designed to promote com petition,
enhance economic opportunity and stim ulate hiring among all of Portland’s citizens.
When such programs are adopted, they shall be included or sufficiently referenced in the
Solicitation and Contract Documents so that Persons desiring to enter into Contracts with
the City are aware of their requirements.

5.34.940

Public Works Contracts.

(Amended by Ordinance Nos. 181547, 183445 and 185065, effective January 1, 2012.)

A.

Required Contract Conditions. Every Public Works Cont ract must contain the
following provisions:

1. City authority to pay certain unpaid claims and charge such am ounts to
Contractors, as set forth in ORS 279C.515A.

2. Maximum hours of labor and overtime, as set forth in ORS 279C.520(1).

3. Employer notice to em ployees of hours and days that em ployees may be
required to Work, as set forth in ORS 279C.520(2).

4. Contractor required payments for certain services related to sickness or
injury, as set forth in ORS 279C.530.

5. Requirement for payment of prevailing rate of wage, as set forth in ORS
279C.830(1).
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Requirements for Specifications . The Specification s for every Public W orks
Contract, consisting of the procurement p ackage (such as the Project Manual, Bid
or Proposal Booklets, Request for Q uotations or sim ilar Procurement
Specifications), must contain the following provisions:

1. The state prevailing rate of wage, and, if applicable, the federal prevailing
rate of wage, as required by ORS 279C.830(1)(a):

a. physically contained within or attached toha rd copies of
Procurement Specifications;

b. included by a statem ent incorporating the app licable wage rate
publication in the Specifications by reference; or

c. when the rates are available electro nically or by Interne t access,
the rates may be incorporated into the Specifications by referrin g
to the rates and providing adequate inform ation on how to access
them.

2. If both state and federal prevailing rates of wage apply, a requirement that
the contractor shall pay the higher of the applicab le state or federal
prevailing rate of wage to all workers.

City Payment for Unpaid Labor or Supplies.

Contract incomplete. If the Contract is still in force, the City may, in accordance
with ORS 279C.515(1), pay a valid claim to the Person furnishing the labor or
services, and charge the am ount against payments due or to becom e due to the
Contractor under the Contract. If the City chooses to m ake such a paym ent as
provided in ORS 279C.515(1), the Contractor and the Contractor's surety shall not
be relieved from liability for unpaid claims.

Contract completed. If the Contract has been completed and all funds disbursed
to the prime Contractor, all claims shall be referred to the Contractor's surety for
resolution. The City shall not m ake payments to Subcontractors or suppliers for
Work already paid for by the City.

Records Maintenance; Right to Audit Records.

Contractors and Subcontrac tors shall maintain all fiscal records relating to a
Contract executed with the City in accordance with generally accepted accounting
principles. In addition, C ontractors and Subcontractors shall maintain any other
records necessary to clearly document:
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1. Their performance. Performance includes, butisn ot limited to,
compliance withpla ns and Specifications, compliance with f air
contracting and em ployment programs, compliance with Oregon law on
payment of wages and accelerated pa yment provisions, and any and all
requirements imposed on the Contra ctor or Subcontractor under the
Contract or subcontract;

2. Any claims arising from or relating to their performance under a Public
Contract;

3. Any cost and pricing data; and,

4. Payment to suppliers and Subcontractors.

Such records shall be m aintained for a period of six years from the date of final
completion of the Contract or until the conclusion of any a udit, controversy or
litigation arising out of or related to  a Contract, whichever is longer, unless a
shorter period of time is authorized in Writing by the City.

Contractors and Subcontractors shall make all their records available to the City
within the boundaries of the City of Portland, Oregon, at reasonable tim es and
places regardless of whether litigation has been filed on any claims. If the records
are not m ade available within the boundari es of the Cit y, the Contractor or
Subcontractor shall pay all costs fo  r City em ployees, and any necessary
consultants hired by the C ity, including travel, per di em costs, salary, and any
other expenses incurred by City inse  nding its em ployees or consultants to
examine, audit, inspect, and copy those reco rds. If the Contractor elects to have
such records outside these boundaries, the costs paid by the Contractor to the City
for inspection, auditing, examining and copying those records are not recoverable
costs in any legal proceeding.

The City and its Authorized Representatives shall be entitled to inspect, examine,
copy and audit the books and records of any Contract or or Subcontractor upon
request by the City for any reason, including any documents that may be placed in
escrow according to any Contract requ  irements. The records thatm ay be
inspected and copied include financial documents of the Contractor, including tax
returns and financial statements. The City will keep such documents confidential
to the extent permitted by Oregon law, subject to PE—E Subsection 5.34.960 E.
below.

Contractors and Subcontractors agree to disclose the records requested by the City
and agree to their admission as evidence in any proceeding between the parties,
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including, but not lim ited to a court proc eeding, arbitration, mediation or other
alternative dispute resolution process.

In the event that the records disclose that the City is owed money or establishes
that any portion of any claim  made against the City is not warranted, the
Contractor or Subcontractor shall pay all costs incurred by the City in conducting
the audit and inspection. Such costs may be withheld from any sum due or that
becomes due to the Contractor by the City.

Failure of the Contractor or Subcontractor to keep or disclose records as required
may result in a finding that the Contractor or Subcontractor is not a Responsible
Bidder or Proposer as provided in PEE Subsection 5.34.610 B.

Right to Inspect Plant or Place of Business.

Time for Inspection. The City m ay, at reasonable times, inspect the part of the
plant or place of business of a Contractor or any Subcontractor or supplier which
is related to the performance of any Contract Awarded.

Access to Plant or Place of Business. As a condition of submitting an Offer,
Offerors agree that representatives of  the City may enter a Contractor’s or
Subcontractor’s or supplier’s plant, place of business, work site o r construction
site during normal business hours for the following purposes:

1. To inspect and/or test supplies o r services for acceptan ce by the City
pursuant to the terms of the Bid or Proposal;

2. To investigate in connection with an Offer’s Offer, a minority business or
EEOQ certification, or Offeror qualification.

3. To inspect for compliance with City programs required by the Solicitation
Document.
4. To inspect for Contract compliance.

Contractual Provisions. Contracts may provide that the City may inspect supplies
and services at the Contractor’s or Subcontractor’s or supplier’s office or facility
and perform tests to determ ine whether they conf orm to the Solicitation
Document, or, after A ward, to the Contract requirements, and are acceptable.
Such inspections and tests shall be conduc ted in accordance with the terms of the
Contract.

Procedures for Inspection, Trial Useand T esting. The City m ay establish
operational procedures governing the in  spection, testing and trial use of

06/30/12
105



Chapter 5.34

PUBLIC IMPROVEMENTS
AND CONSTRUCTION SERVICES

5.34.980

A.

equipment, materials and the applicati on of resulting inform ation and data to
Specifications or Procurements.

Conduct of Inspections and Tests:

1.

Inspectors and testers. Inspections or tests shall be performed so as not to
unduly delay the W ork of the Contractor or Subcontractor. No change of
any provision of the Specifications or the Contract may be required by the
inspector or tester without W ritten authorization of'th e City, un less

otherwise specified in the Solicitation Document. The presence or
absence of an inspector or tester ~ shall not relieve the Contracto r or
Subcontractor from any requirement of the Contract;

Location. When an inspection is m ade in the plant or place of business of
a Contractor or Subcontractor, such  Contractor or S ubcontractor shall
provide without charge all reasonable  facilities and assistance for the
safety and convenience of the inspector or tester;

Time of inspection or testing. Inspection or testing of supplies and services
performed at the plant or place of business of any Contractor or
Subcontractor shall be perform ed at reasonable tim es during normal
business hours.

Contract Cancellation, Contractor Termination Procedures.

Grounds for Cancellation or Term ination. The City m ay, at its option, cancel a
Contract or terminate the Contractor's performance, if cancellation or termination
is in the best interest of the City; or, for any material violation of the provisions of
the Contract. Such provisions generally include, but are not limited to:

1.

2.

3.

4.

Standard terms and conditions included in Contracts;
Product or service Specifications;
Delivery or completion requirements; or

Contracted pricing and price escalation/de-escalation clauses.

The City and the Contracto r may cancel the Contractat any time by m utual
Written agreement.

Termination For Convenience.
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1. Reasons for Termination. The City may, in its sole discretion, by a Written
order or upon Written request from the Contractor, cancel the Contract or
a portion thereof if any of the following occur:

a. The Contractor is prevented from completing the Work for reasons
beyond the control of the City; or

b. The Contractor is prevented from completing the Work for reasons
beyond the control of the Contractor; or

c. For any reason considered by the City to be in the public in terest,
other than a labor dispute or any third party judicial proceeding
relating to the W ork filed in re gards to alab or dispute. These
reasons may include, but are not limited to, non-availability of
materials, phenomena of nature of catastrophic proportions or
intensity, executive orders of the President related to nationa I
defense, congressional, state or local acts related to funding; or

d. Any third party judicial proceeding relating to the Work other than
a suit or action filed in regards to a labor dispute; or

e. If the circumstances or conditions are such that it is im practicable
within a reasonable time to proceed with a substantial portion of a
public improvement.

Payment When Contract is Canceled. When the Contract, or any portion thereof,
is canceled before completion of all items of Work in the Contract, payment shall
be made, based on the Contract price, for the actual item s of W ork completed
under the Contract, or by m  utual agreement, forite ms of Work partially
completed. No claim for loss of anticipated profits or overhead shall be allowed;

Responsibility for Completed W ork if Contract Canceled. Cancellation of a
Contract or a portion thereof shall not reli eve the Contractor of responsibility for
the Work completed, nor shall it r elieve the surety of its obligation for any just
claims arising from the Work performed.

Termination of the Contractor's Performance for Default.

1. Declaration of Default. The City may, after giving the Co ntractor and its
surety seven (7) Days Written notice and an opportunity to cure deficient
performance, terminate the Contractor's performance for any reasonable
cause, including but not lim ited to those set forth in PGE— Subsections
5.34.980 F.l.a.to g. Upon such termination, the City m ay immediately
take possession of the prem ises and of all materials, tools and appliances
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thereon as well as a 1l other materials, whether on the prem ises or not, on
which the Contractor has receiv ed partial payment. The City m ay finish
the Work by whatever method it may deem expedient;

a. If the Contractor should repeatedly refuse or fail to supply an
adequate number of skilled workers or proper materials to carry on
the Work as required by the Contract docum ents, or otherwise fail
to pursue the Work in a timely manner; or

b. If the Contractor should repeatedly fail to make prompt payment to
Subcontractors or for material or labor; or

c. If permitted by law, if  the Contrac tor should voluntarily or
involuntarily seek protection under the United States Bankruptcy
Code and its Debtor in Possession or Trustee for the estate fails to
assume the Contract within a r easonable time, or as provided by
the Bankruptcy Court; or

d. If the Contractor should make a general assignment for the benefit
of the Contractor's creditors; or

e. If areceiver should be appointed on account of the Contracto t's
insolvency; or

f. If the Contractor is otherwise in material breach of any part of the
Contract; or

g. If the Contractor should disregard laws, rules, or the instructions of
the City or its Authorized Representative.

Required Response to Declaration of De fault. If a default is declared and
the Contractor's performance terminated, the Contractor or the surety shall
provide the City with imm ediate and peaceful possession of all of the
materials, tools and appliances located on the premises, as well as all other
materials whether on the prem ises or not, on which the Contractor has
received any progress paym ent. Further, the Contractor shall not be
entitled to receive any further paym ent until the W ork is completed. On
the completion of the Work, the City shall determ ine the total am ount of
compensation the Contractor would have been entitled to receive for the
Work, under the terms of the Contract, had the Contract or completed the
Work. If the difference between this  total amount and the sum of all
amounts previously paid to the Contr actor, (the unpaid balance) exceeds
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the expense incurred by the City in com pleting the Work, including
expense for additional managerial and administrative services, such excess
will be paid to the Contractor, with the consent of the surety;

3. Expense of Com pletion. The expense incurred by the City shall be as
determined and certified by the City;

Refusal to Perform. In addition to and apart from the above-mentioned right of the
City to terminate the Contractor's performance, the Contract may be canceled by
the City for any wi llIful failure or refusal on the part of the Contractor and its
surety to perform faithfully the Contract according to all of its terms and
conditions; however, in such event neither the Contractor nor the surety shall be
relieved from damages or loss es suffered by the City on accou nt of the
Contractor’s breach of Contract;

Remedies Cumulative. The City may, at its discretion, avail itself of any or all of
the above rights or remedies and invoke anyone of the above rights or rem edies
without prejudice and without precluding the City from subsequently invoking
any other right or remedy set forth above, or in the Contract, or available at law or
in equity;

Notice. The City shall provide the C ontractor Written notice of the g rounds for
Contract cancellation or Contractor termination and of its intention to cancel the
Contract or terminate the Contractor's performance. If the Contractor provided a

performance and payment bond, the surety sh all also be provided with a copy of

the notice of Contract cancellation or C ontractor termination. The notice shall

include:

1. The effective date of the intended cancellation or termination,
2. The grounds for cancellation or termination, and
3. Notice of the am ount of time (if any) in which the City shall perm it the

Contractor to correct the failure to perform.

The Contract docum ents may provide Contract cancellation or C ontractor
termination procedures that are different from, or in addition to, those provided in
PCEC Section 5.34.980. If a Contract contains a cancellation or termination clause,
that clause rather than PEE Section 5.34.980 shall determine the respective rights
and responsibilities of the parties in the event of cancellation or termination.
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