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'fhis Design and Consii'r.iction lìundrng Agreentent Ncw Water Avenrie (this 
"Agreement") is rnade and enferecl into by ancl betr¡,een tlie Cìity of Portlancl ("Ciiy"),'fri.Courrty 
Metropolitan Transportation District of Oregon, a n'Ìass transit district organrzed under the laws of 
the State of Oregon ("TriMet"), the Portland Developinent Comrnission, an urban renewal agency 
of the State of Oregon ("P.DC"), Oregon Mu.seum of Science and Inclustry, an Oregon non-profit 
cotporation ("OMSI"), (inclii,itluaìly, each refèn'ecl to as a "Farty," ancl collecl.ively as the 
"Parties"), as of this _* day of 2012 (tlie "Effective l)ate").-___, 

X?.ITCIT,4I-S 

A. Trilt4et is constructing the Portland-lr4ilrvaukie Light Rail 'lransit Project (the 
"Project"), a 7.3-rnìle aligmnent extending fiom Portland State University, tlirough the South 
WaterÍÌont Distrir:t, aci'oss tlie Willaniettc Rivel, tllough southeast Porlland, and ending in 
unincotporated Clackamas County. As the alignrnent crosses the Willamettc River with a new 
transit bndge, there will be a station just south of O\4SI, just norlh of Opera, and just east of SE 
Water Avenue ("Olcl \)y'ater Avenue"). 'lliis section of the aligmrent is dcpictccl c-rn the attacheci 
E¡hibrt,\, and is incorporated lry this reference . 

B. As a result of the aligrunent, Olcl \\¡ater Avenue rvill be rclocatecl to its nerv location 
("Neu, \.\/ater Avenue"), as shown on E¿hiþtqA 

C. On oI atrout À4arch 28, 201 1, the Parties entered inlo a Memorandunr of 
IJnderstarrding for the l)esign ¿rnd Construction of Ilelocated SE Water Avenue ("New Watel 
Avenue MOU"), ivhich addressed, amorlg others, the Parties' respectirre funding obligations ribr 
l'{ew Water Atrenue. 'lire Nev, Water Avenue MOI-l is altached as EIhibrl B and incoqtorateci by 
this reference, 

D. 'fhe Parlies clesire to enter into this Agreernent to forrralize their respective funding 
otrligalions, as articulatecl in the New Water Avenue MOU, for the design and construction of 
Ìietv V/ater Avenue 
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NOW |HEREFOIìB, in consideration of the above recitals, r¡,hich are incorporatercl by tiiis 
rcfcrenoe, and mr¡tlal pt'omises conlained her-ein, the Parlies agree as follou,s: 

Froject Scope and Ðesign. 

T'ire scope of New Water Avenue is depicted on Elh|¿t1C, u,hicir is incorporatecl b¡' 1[ig 
referencc. Thc scope inclucles a "shed section" r-oach,r,ay, turo l.ral¡cl lanes, centel iurn lane, 
two bic)rcle lanes, stonlrvater faciiii¡,, B-foot asirhalt siflervalk and temporaÐ¡ stt-eetl'ghtq 
on v"ood poles on the \\¡estside, B-foot conorete sicleu,¿lk anrl permanent str-eellights on 
the easf sicle, and relocation of FGE transmission poles ".I3 and X" to the eastsicJe of'the 
relocatecl roaclway. 

2. Iìunding Obligations. 

a. The estirnatod total cost for constr"r,rcting New Watcr Avenue is $2,361,411.51 
(YOE), and each Fart1,'s respective funclilg obligation for New \\/aier Ayeiruc is 
detailecl in _Iì¡lftb_l_t D, u,irich is incorporateci by this ref'erence . 

Lr. EacJr clf the Party's respcctive monetary fi"rnding oblip.ations uncler this Agreeilc;nt 
are to be deliverecl 1o T'ril\4et via u,ire lransfer or certified checl< in a single, lump 
sufx payment, palr¿þls u,jtirin 30 clays afler each Pafl¡' ¡s6.i,,cs its ¡oticc fi"om 
T'riMet that TriMet has issuecl Notice to llrooeecl to its Nerv V/ater Avenuc 
contractor ("Ner¡, Water Avenue Notice"). 

c. ln the event tire actilal cost {'ol constructing New Water Avonuc exceeCs 

Íi2,361,477.51, that cost u,ill be bome by T:iì\uIet. In the er¡ent the actual cost for 
constructing Neu,Water-Avenue is less than Sì2,361,411.51, TriMet is entitlecl to 
retain those additional funds. 

d. CityOl¡[igctfiotrs.
 

i, PBO'I'
 

1. 1'he Portland llureau of 'lransportation ("Pì3OT") shall contribuÍe 
tou,arcl the furrdin.g of New Water Avenue thr"ough the exchange of 
'Iransportation System l)ei,elopment Clharge Credits ("SDC 
Credits") lbr the properb/ recluired to consl-rr-rct Nerv \\/ater Ä\,enLle. 

As chscussed firther belou,, ther r¡alue of the properlies to be 

acquired by PBOI' lòr Nerv Water Avenue, and the amount of SllC 
Credits to be transÍbirecl to the respecti\/e pr:operl)/ o\ /rrers, u,jll be 
establishecl through a.n appraisaì process. 

http:S�2,361,411.51
http:�i2,361,477.51
http:2,361,411.51


J-Llq-?ç'Ë
'fi n r 5'/¿i 

2.	 By separale agreement, O¡lSl has agrced to declicate to PBOT
 
unencumberecl pennanent easetrenls o\/er c.ertain properly that is
 

needecl for New Water Avenue, and to convey to PBOT a
 

temporary construction easernent for the construction of Neu, \\/ater
 
Avenile. In exchange, PBO'f has agr-eed to cotnpclìsatc O\4SI either
 
througl-r a combinatìcln of r¡acated rights-of-rvay and SDC Credits or
 
other consicleration, or a like value of 1ust SDC Credits. The choice
 
olcorn|cllsetioil v, ill bc lt Ol\{S['s sc..']c unJ r-crsonablc rliscrcliorr.
 
The value of the OMSI property will be e stablislied tluo[gh an
 

appraisal process ancl negotiated resolution. If SDC credits
 
comprise a1l or a portion of the consideration, tirey u,il1 be appliecl
 
for. caiculated. ancl transfell'ed in accordance with Section
 

1 7. 1 5.1060 of the City of ìrortland Cocle and Charter ("SDC
 
Clrcdits, SDC Credit'ft'anslèrs, and SDC Reirnbursernents").
 

Also prlrsuant to the Agreement Regarding Property Tr¿Lnsactions
 

l'or Relocation of SE Water Avenue, Opera has agreecl to dedicate
 

to PBOT a1l unencumbereci pemranent easenent Í'or Neu, \\/ater
 
Avenue, and to con\/ey to PBOT a temporary consLruolion easement
 

for the construction of New Water Avenue. ln exchange, PBO'I has
 

agreed to compensate Opera thlough SDC Credits. 'Ihe value of the
 

Opera propert] u,ill l¡e establishecl tirrough an appraisal process and
 

negotiated resolution. If SDC credits compdse all or a porlion of
 
the consideration, they u,ill be applied for, calculated, and
 

transfeir-ed in accorclance r¡'ith Section 11.15.1060 of the City of
 
Pofilanri Code and Charter ("SDC Credits, SDC Credit Transfers,
 

and SDC Reimbursements").
 

4.	 in adclition to the foregoing obligations, lll3O'f sirail contribute 
$250,000 tor¡¿arcl the lunding of Ner¡,\\/ater Ar¡enue , 'lhis 

contribution will be contpl-isecl of intcrinl borrowing or revenue 
bonds repaìcl by lnnovation Quaclrant TSDC Overlay re\/erllros. 

IIBOT's contributions tor¡¡ard Neu, Water Avenue rvili be further 
memorjalized in the second amenclrnent to the lntergovernmental 
Agreenrent between 'InMet and Cit1, of Port.land for Portland­
Mih¡,aukie Light Iì-ail Pro.;ecf Design and Construction Seruices 
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u, BES Obligations. 
The Portla'd Bureau of Environmental Services ("BES") shall 
contribute s250,000 toward the funding of New water Avenue 
because the construction of New water Avenue relieves BES of the 
requirement to remove the temporary roadway used by BES to 
construct the East side cSo ("ESCSo") Tunnel project. Through 
signature of the New water Avenue Mou, and funher documented 
by letter dated Augu st 20,2010, BES committed to paying 
$250,000 toward the funding of New water Avenue, which monies 
resulted from cost savings to the East Side combined Sewer 
Overflow Tunnel Project. That letter is attached to as Exhibit 
E, and incorporated by this reference. 

iii. PWB Obtigotions. 

As part of the second amendment to the Intergovernmental 
Agreement between TriMet and city of portland for poftland-
Milwaukie Light Rail Project Design and Construction Services, the 
Portland water Bureau ("pwB") will contribute the cost of a l2­
inch watel'line in New Water Avenue. This cost will be tracked in 
accordance with other Water Bureau Betterments and reimbursed 
based on actualcosts. The current estimate is $r0r,395.g6 

e. TriMet Obligations. 

The Project shall contribute $1,614,041.96 toward the funding of New Water 
Avenue. This cost includes 5204,020,31 for construction services, and $225,000 
for engineering. Because TriMet's Project contractor will be constructing New 
Water Avenue, TriMet shall make the remaining $1,185,021.65 contribution 
directly to its contractor through its normal billing process. TriMet's contribution 
of 5429,020.31 ($204,020.31 + $225,000) is an internal in-kind conrribution for 
the engineering and administration services necessary to acquire and construct 
New Water Avenue. 

f. PDC Oblígations. 

PDC shall contribute $250,000 toward the funding of New Water Avenue. pDC is 
a signatory to the New water Avenue Mou, and by that Mou committed to 

paying $250,000 toward the funding of New Water Avenue. 

http:204,020.31
http:5429,020.31
http:1,185,021.65
http:1,614,041.96
http:r0r,395.g6
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Lq ÛI(,.91 ûbligutions. 

OMSI shall contribr-rte $325,000 tou'ard the funcling of Neu, Water AvenLie. OMSI 
and the Cily entered into a settlerrrent agreenlent l'egarcling the Citr,'s acquisition of 
certain property r-ig1rts, r.r,hich settlement was aplrroved by the O\4Sl lJoard on 
May 26. 2010. That settlement agreement and OMSI lloalcl Resolution are 

attached as Exhibjt_!1, aud incorporated by this reference. In that settleinent 
¿lgreement, OMSI comrnittecl to pay,ing $325,000 iowarcl ihe fincling oÍ Jrleu, 

Water Avenue. 

iì.cgionaÌ Arts and Cnlture Council (R.rtCC) Percent for z\rt Frogram 

.L.	 City Cocle Chapter 5 74 sets the polic¡, of thc City of Portland to deilicate tu,o 
percent of lJre total Eligible Costs, as defined by Code, or two percent of tlie tot¿il 
l3ligible Funds, as clefìned by Cocle, of all Improvement Projects, as clefineci by 
Cocle, (whichevel is less) to l.he seleciion, zrcquisition, fabrication, installation, 
maintenanoe, manaLlelrrent, de-accessioning, comntun.ity education, documentation 
and registration of Public Art. 

b	 This Agreenrent includes Eligible Costs and/or Eligible lìunds for an lmprovcrnent 
Project. TriMet has an extensir¡e pr-rblic art program basecl on TriN4et's policy of 
allocating 1.5o/o of a pro.lect's civil construction br-rclget towards public art. 
Tlrrough this prograrn, the Clit), ancl Pl)C have fullllled the requirements of Ci6, 
Code Chapter 5.14 and coorclinating the public art with RACC. 

4. 	Frojeci Constl"uction. 

a. Tr-iMet has inclLrclecl tlic scclpo of Nerv Wal.er Avenue in its issue f'or Construction 
docunents, TriMet agrees to construct l.lr;u¡ Watcr Avenue as defined in the 

Project Scope, as described in Pa.ragraph 1, and shown on tire attached EX]ff_b-lf Ç
'l'his scope includes lhe relocation of PGE, transmission pole "I3 and X" to thc 
eastsicle of the relocaterJ roadu,ay. TriMet r¡,ill coorclinate this construction u,ith 
FGE anil cotnpensate PGE cJirectl), for this expense. 

b. 'Ilie clate of New Water Avemre project constnlction will be cletenlined basecl on 

the Pro.iect's East Segtnent constructiou staging plaming. Constl-r-lction will be 

complete by the start of Project revenuc servicc. 

c. I'ri\4et sh¿rll, to thc extent reasonzrbly poss;ible, nlaint¿rin traffic access ancl 

circul¿rtion dur-ing construction of lJerv Water Avenue. 
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d. Tnlt4et shall keep and maintain appropriate documentation to eviclence that thc 
funding obligatrons under this Agreement have been ¡rropcrl), applied tou,arcl thcr 

construction of Neu, Water Avenue. l'his includes, but is not lirrited to lrceping 
and maintaining documentation to eviclence that urban reueu'al hrnds anci 
'I'ransportation Systetn Development Charge funcls oonlributecl under this 
Agreernent \\/ere properly applied to eligible expenditures. 

5. (leueral Frovisions. 

Relati.onslrip o.f the Parties. Bach of the Parties ls cleemed to be an inclcpenclent 

contractor for purposes of tiris Agreement. No representative, agenl, emplo¡iee. 6¡ 
oontr¿lctor of one Parly is deenied to be an emplo¡,es, agent, or contractor of the 
other Party for any purpose, except to the extent specifically provicled herein 

Nothing herein is intencled, nor ma)/ it Lre construed, to create betu,een thc: 

Parties any relationship of principal and agent, partnership, ¡oinl vcntnre, or alì)/ 
similar relationsirip, ancl each Party hereby specifically disclaims any such 

relationshrp. 

b. Pro.iect Manc.ger s.nd Notices. All r:outine corresponclence and communication 
regarcling tiris Agreement must be among the Project Managcrs: 

Ç{rB-urcaus: 

rB-Q'f.
 
Al't Pcalcc
 
'i'elcplrone 503 -823,71 9 I
 
Email : Art. Pearce@PortlandCregon. gov 

BES-

Clhrista Overb¡,
 
Telephone 503 -823 -79 1 B
 

tsmail_C_lU:Sta,Q,ilç¡:þ"y@ j'qrtlaudQ:-cg_ou,gp_lt
 

P\\¡B:
 
Stei,c YelLng
 
T'eleplione 503 -823 -1 645
 
Em¿ri 1 : S teve.Yeun g@Portland Oregon. gov
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Iìobert Barn¿ircl
 
'l'riMet
 

710 Ntì Hollaclay Street
 
Portland, OR 97232
 
'leleplrone (503) 9 62'?,432
 
Bmaii ISar nard. R@'lri-Mel. org 

PDC:
 
Stcvcn Shain
 
PDC
 
222I'JW F-ifth Avenue
 
Portlancl, OR 97209
 
Telephone (.503) 823-0 1 37
 
Email SliainS@Portlandoregon. gov
 

oMSf:
 
Paul Cìarlson
 

1945 SE Water Ar¡e.
 
Portland, OR 91214
 
Teleplrone (503) I 91 -45 55
 

Email Pcarlson@omsi. eclu
 

Thc I'ro.1ccl Managcrs are autilorizctl to approvc invoiccs, to givc lltttices, to 
execute amenclments to this Agreement that clo not increase the compcnsation, to 
tenninate this Agreement, ancl to oarry out any other act refened to herein. 

No 'Ìlltird-Púrl;7t ]ì¿¡l"¿fi.¿¡or"t,. This Agreement is betr¡,een the Partics only anci 

creates no third-party beneftciat1es, Nothing in this Agreement gives or may be 
constmed to give or provicle any benefit, direct, inclirect or otheru¡ise to any thu'cl 
patltes unless such third party is exirressly described as an intended beneficiary 
urcier this Agreeruent. 

Subcon.trcrcl:ittg. Each Parly acknou,leclges that tire other Parties may intencl to 
contract or subconttact its v'rorli undel this Agreemenl., in rvhole or in part. Each 
Party agrees to the other Par-ty's contracting ot'subcoirtraotrng and no specifrc 
apploval of any of the oflrer )?arty's contractors or subcontractors is requirecl. Each 
Pafil, shall require â1r! ç611ru"tor ol subcontractor io agree, as to the por-tion 
contracted or subcontracted, to fulfill all a¡rplicable obligations of that Parq, ¿" 
specifìed in tliis Agreement. 

Successot's and Assi,gtr.s. f'he interests, rights, ancJ bencfits conf'erred by this 
Agreenent, ancl the obbgations assumecl thereunder, rtust inurc to the beneÍit of 
and bind the successors arid assigns of the Parties hereto. 
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l. Ìrcterruption a.f Seruices^. 

l:p_fç_q_À4qlç!Ur. No Parly r¡,illbe liable to the other Party for an)/ failure of 
perfotnance under thís Agreement due to causes beyonrl its control, such as 

acts of Gocl, firc, floocl or ol.her catastrophes, erny larv, order, regulation, 
direction, or action ol any other govelnment entity clairr-ting.jurisdiction over 
sucli Party tinclucling clcJay ol innction in issuing ìieccssary/ c'onstllcl-ion 
¡-iermits, use permits, or similar auf horizations), or of an¡, insl.rumcntalit¡, 
thereclf of'any civil or rnilitary authorit¡,; n¿ition¿rl enrc'rgcncie s, unavailability 
of inaterials or right-of- \ /a)i l ilsult'ections, riots; iryars; or str-ikes, loclc-outs, 
work stoppages or othel labor difficulties (collectively, "forcc nrzrjcurc 

events"); so long as, in the event of force maleure, the Party urhose 
performance is prevented or impaired shall provide notice to the olher Part1, 
v¡ithin ten (10) business clays of'tire occu.rrence of such event and shall 
thereafter use corlrlllerciaily reasonable efforts to cornplcte or correct the 
affected performanoe \^¡ithout unciue dela;,. If this notice is not given in the 
tinre provided in the pleceding sentence, that iiart¡, may be liab1e to the olher 
Party for auy f¿il¡t,-" of performance under this Ägreement. 

i i . N sla b i ijry f o ¡.stq_ç:al--Qstuç_qsç,qtl¡L llxcg.rþry a¡¡qu{rtç_ 
DAU4SCS. In no event will any Pañy to tlrís Agreenient be liable to ar,y 

other Party for sper;ial, consequential, exemplar)/, or punitive clamages as a 

result of the pet-formance or non-performance of any obligatìons undc.r, or 
acts or omissions relateci to thjs Agreement. 

fndemnifi.cati,on. I3acir Party shall liold harmless, indemnify, and defund the other 
Parties and their respective officers, employees, ancl agents from ancl against all 
claims, detnand.s, penaltie s, and causes of action of any kind or clral-acter relating 
to oi- ar"ising frorn this Agreemcnt (including the cost of clofense thereof, including 
attomey fees) in fävor of any person on account of personal inlury, death; darnage 
to properl¡r, or violation ol law, u,irich arises out of, or results frorn, tlie negligent 
acts oL onrissions of the indemnitor, its of'ficers, emplo¡ress, or agents. 

\Ã¡ith respect to the City of Portlancl, PDC and TriN4et, this rndemnil'ication 
obligation is specifically subject to the limitations imposecl by tlie Orcgon 
Constitltion ancl the Oregon Tort Claims Act, coclified at ORS 30.260 tlirougir 
OIìS 30.300, zLs the same iray be amendecl fÌ-om time to time. 

,Enttre Ágreemerct; frfod.ifìcúion; Vf/aiver. Tiris Ap,reement and ¿rttachecl Exhibits 
c.onstitute tlie finai ancl exclusive Agreement befu¡een the Parties on the subject 
lxatter hereof , and supersecle all prior or conternporaneous u,ritten or oral 
understanciil'ìgs, reprcscntations, or colrnnunications of every kind. 'i'here are no 
understanclitrgs, agrc)ements, oL replesentations, oral or u,ritten, not specilìeci hel-ein 
re5,;arcling this Agreement. No course of dealing betu,een Lhc Parties arid no usage 
of irade u,ill be relevant to supplement any tenn used in this Agreement. l.Jo 
wa.iver, oonsent, mocJification, or change of ternis of this Agreement may bind 
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eitlìer ParÐ/ unless in u,riting and signed by all Parlies. Such u,aiver, consent, 
mocjilrcation, or change, if nade, will be eff'ective onl¡r 1¡ the specific instance and 
for the specifìc purpose girzen. 'fhe failure of a Party to enloLce an¡, provision of 
this Agreement r¡,ill not constìtxte a u,aiver b¡r ¿ Part1, s¡ that or any otlrer 
plctvision. 

Nothing in this Agreenrent is inlended to supersecJe the Agreement Regarding 
Ploperty'lrausactions for lìelocation of SE Water Avenue. To the extent there are 
any contradictory provisions, tlre terms of'tiris Agreement prevail. 

'fhe l\ew Water Avenue MOU, to the extent not superseded by this Agreenrent, 
ren:rains in full 1'orce and el'fect. 

i. 	Ittterpretc¿tiott o.f'Agreeme¡rl. This Agreement must not be oonstrued fbr or against 
either Parly by reason of the autlior-ship or alleged ar-rthorship of any proi,ision. 
'T'he section headings contained in this Agreement are lor ease of'r-eference onl¡, 
and must not be used in constructing or interpretirrg this Agreement. 

j 	 Set,ersÍsiliû¡/Sun,ivallilily. If aly proyision of this Agreetlent is found to bc 
illegal or unenforceable, this Agreement nevertheless lllust remain in ftill force a;rcl 

effect and lhe offending provision will be stricken. All lrrovisions conceming 
indernnity sulvive the termination of this Agleement for any reason. 

k. Eflþctive r¿ntl Tern¡ittøtio¡t llc¿fes. 'fhis Agreement is deemed efl'ective on the clate 
tlie last party signs the Agreement, and it r¡,rll rernain in eff'ect until the completion 
of ail obligations cre¿rted by this Agreement. 

Eeiltrt Tenili¡tstir¡rr o.f Agreenrent. 

The Pafties, by mufual wntten agrecûlent, may terminate this 
Agreement at any time. 

Any Party may tenninate thls Agreement in the event of a breach of the 
Agreement b¡z an6fþs¡ p¿¡f¡r, Púor to such temrination, hov,eyer, the Party 
seeking the termination shall give the other Pa.rties written nol.ice of tire 
breach and of the Parl.y's intent to tenlinate. lf the breaching Party has not 
entirely curec'l the breach v,ithin 30 caiendar cìays of the nolice, then the Par-t¡r 

giving the notice nay terminate the Agreemcnt at arry tilre thereafter: by 
giving a wr-itlen ncltic'e ol {el nlinatiou. 

rn. ûregott [-{rw, Ðispr¿te }?esslntiorz, curt[ Foru.r¡t 

'fhrs Agreement rnust tre construecl according 1o tlre lav,s of tire State of 
Oregon, without regarcl to its coirflict of laws princ.iples. 
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ii. 	 'l-he Parlies shall attempt to settle an)/ cìispute arising out of this 
Agreetnent, or the breaoh thereol, tlrlough nlediatiorr in the Crt1, of' 
Portland, Oregon. 'lhe Parties shall attempt to agree on a single 
mediator. 'lhe cost of niediaticln rvill be shared equally. If t.he 
Pañies aqt'cc on a mcdiatol, the n-redia[ion ulnst be held rvithin 60 
calendar clays of the selection of the mecliator unless the Partics 
othert'ise agree to a diffel-ent schedule. lf the Parttes cannot ergree 
on a lnecliator, or tilc matter is not seÍtled cluring mecliation, the 
Parties u,ill have all other remeriies available at lau, or in equity. 

iii. 	 Atty litigation betrveen the Parlies alising under or re latecl to this 
Agreernent or out ol tvork perlonned r-rnder this Agrer:ment niust 
occur, if m tlie state courts, in the N4ultnomah Count¡z Circuit Courl., 
and if in the fecleral coluls, in the United States Distr-tct Conrt for­
the District of Oregon located ili PoÍlancl, Oregon. 

11 Re¡nedíes. The remedies provided undel this Agreenent are not exclusive. Tire 
Parties ar-e also entitled to anli other eqr_ritable and legal remeclies that are avajlable. 

Awtltarity. 'l'he representatives si.gning on beiralf ol'the Palties rerpresent eintl 
rr"an-ant that they are duly authorized lry the Parly for n,honl tlrey sign to enter into 
this Agreement. 

p. Counterpørts. This Agr-eement rnay be execuiecl in an¡, nurnber of counteqtarts, 
each of r¡,hich will be an original, but all of rvhich u,iÌl constitute only one ancl the 
same instrunient. 

UIITIINTTIONALLY LEIrr lìI-ANK; SIGNATURES oN troLL.owING pActjl 

10 
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IN \\/lT'NE,SS \VLIEREOIì, rhe Parf ies hereto have causecl this Agreerrent to be executed 
b), the ir {ìul¡, ¿s¡¡orizcd represenlatir¡es as of the Effective Date. 

ctrT'\, ûþ' FûÌtT't-Á,qÐ 

Sam Adams, Ma¡,6¡ 

APIRó\/E]
l/i i 

ny' l/\J! 

.{.}U, 
C C} U NTV Mf ÐTRC} F' G LITA]X TtrÙ1"N"I f' P O}ITA'| I O I{ Ð I S TRI CT Û F'
 

{_}R.trG0N
 

Danicl \Ä¡ llloclier, P.E.
 
Ììxecutive Director, Capital Projects
 

APPROVED AS TO ITORM: 

By: 

Brrtncy C--oltoil
 

DePut¡' Gencral Counsel
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List of Ðxhibits 

A- I)rar,l,iirg ol' area 

lJ- Neu, Water Avenue MOU 
C- Scope of New \\/ater Avenue 
I)* New Water Avenue Cost ancl Funding Surumar1, 
Ð- llES August 20,2010 letter re: 250k 
nì- OMSI settlement agreement wìth PBOT'ancl Iloard Resc¡lution 
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EXHIBI'f B 2/22/2011 

fliiHMORANIIUI-'if ûF LjI'JÜERSTANÐ$I*JG FOR THE tlE$f GN ANü 
COT.JSîRUOT'¡OhJ OF RELOCATFÐ $F WATËR AVENUE. 

ThÍs Mernorarrdurn of understanciing ("McU") ls ì:e.trveen the city of portland 
Bureau of -[ransportation (PBOT), Tri-County Metropolitan fransporlation District 
of oregon (TriMet), Portiand Developnrent conrmission (pDC), city of porilan<j 
Bureau of Environn¡ental servioes (BËs), oi:egon Museunr of science and 
lndustry (o\4sl), ancj Portland oper:a (opera) for the purpose of supportirig the 
design and constnlction of the relocaiion of a southern section of SË Water Ave. 

Recitals 

Whereas, through fhe Portland to Milwaukie Lighi Rail Tra¡lsit (PMLRT) Project
design plocess, the Willarnetle River Parlnership n-¡ade recommencJations for a 
new aliç¡nment for crossing of the Willamette River and establìshecJ a statiorr on 
the eesiside on tlre SE Shennan alignrnent; 

Whereas, OMSI h4aster plan prcposed the relocation of SE Water Avenue tu¡
 
connect r¡vith SE 4fl'to suppori thc PMLRT Projcct, tl"¡e Strcetcar Loop project
 
and the future clevelopment of tile CMSI District;
 

Whereas, OMSI suppotts tlre relocatio¡r of SE Water Ave as it would restore
 
oMSl property accoÊs, minimize velricle conflict wiflr existing and future
 
deveiopment, relocate the PGF'line, and provide flexibilífy in the future use of
 
"o[d" Water Ave as a pedestrlan and bicycle friendly plaza with lim?ted vehicle
 
use;
 

\Â/hereas, Opera supports the relocation of SE Water Ave as it v¿or-rlcl rcmovc 
motor vehicle traffic beh.veen Opera parccls, mininiize vehicle conflict with
 
existing development, relocate ttre FGE line, anrj provide flexibitity in the fuiure
 
use of "old" Water Ave as a pedestrian anci bicycle friendl¡i plaz-a with timited
 
vchicfe usc; 

Whereas, I-BOT supports the reiocaiion of SE Water Ave as it woufd irnplove
district cÌrcufatlon, create a rnore cjirect cc¡nnection to sE 4th Ave, create the 
Fossifrifity for improved pedestríæn corricJor to access the new bricÍge, and support
"Portfand [-oop" and "close tlre Loop" streetcar prolects wlrile elirriinating
interaction between streetcar and through-district freight erctivities; and inrprove 
functionalit)¡ of traffic arrci train signal operations at thé intersectiorr o[ "oldi'Water 
Avenue and the light rall iransitrvay; 

//hereas, TriMet su¡rpofts ihe relocation of $E water Ave as it would support 
PMLRT project clesi$n and station access, support TriMet's efforts to reloòate the 
Oregcrn Rail Heritage Foundation facilíty to site 2, provirle construction staging 
and site access ffexibility, mininrize conûactor interference cJuring PMi-fll­
construçtlon, support future redevelopment around the t.RT statlon, and imprr:ve 
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funçtionality of trafiic and train signai operations at the inlersection oÍ "olcj" Water 
Avenue and fhe líght railtransitway, 

\4¡hereas, PDC supports thc relocation o1 sE waicr Ave as it woulcj 
support redevelopment of OMSI and O¡rera and adjacent properties within the 
Central Eastside [Jrban Renewal Area, and provicle flexibílity in the fuiure use oí 
"old" \4/ater Ave as a pedestr-ia¡r and bic¡rçls ¡¡¡"nr1ly plaza conrrectirrg people to 
I lr ¡¡ rir ¡nr.rìrv ltvçrr 

Whereas, BES supports the relocation of SE Watcr Ave as the project relieves 
BES of the requirement to remove the tempor:;ry roacJlay and LIES also âgrees 
to allow as is possible the instaltation of both tlre Pofiland Streetcar-work ancl tlre 
TriMet Light Rail briclge approach in the area and rluring the term curreìrtly useci 
by BES to construct the Ëast Side CSO (ESCSO)Tunnel l?roject. 

whcTeas, area property owners su¡rport the relocatíon of sE waler Ave as it 
improves distríct freight circulatlûn ancJ çonrmercial aciivity in the district; and 
provide fleNibility in the future use of "old" \¡Vater-Ave as j¡redestrian and bicycle
friendly plaza. 

.qngerqlasdillEg
 
This MOU is a .statemerrt of the good faith eíÍort ol the par{ies ancJ is nof ¿¡
 

binding legal.agreement. The MOI.J will serve,to hef p tlle parties to proceed on
 
the foilowing action iterlrs:
 

ï;'5!?å'iåTiil*-oro,*ct is shown in rhe ar{actrect exrrtbif ü. rhis scor)e incrudes
 
a "slied section" roadway, h¡¡o travel lanes, center turn lane, tu'o bicycle lanes,
 
storrnwater facility, B loot asphaft sídeiruall< and feirporary streeilights on wood
 
pofes on the westside, B foot concrete sidewafk ancl perrnanent streetfights on
 
the east slde, and reiocation of PGË transmissíon poi"s "8, X and c" to'ihe
 
eastsicle r:f the relocate-d roadway.
 

The Parties filÉher intend that a pernranent sidewalk cr¡rridor shoLrld be 
constructed on.tlre westslde of the roadway and include concrete sidewa[ks, 
street trees and "oN4sl Disirict light fÍxtures" at tinre of future vertical 
fedevelcipment on adjacent parcels. 

2. Concept¿¡al Funding lf,fan 
I he parties intend to supporl the conceptual funcling plan attached as Exlribît C 
to this MOU and inter¡d to pursue the finalizatir.¡n of the fundirrg contributions 
through lnter Govertrnrental Agreement (lGA) or other nrechanism prior to July 1, 
2A12 ar the date of the PlvTt"RT Full Funding Grant Agreement whiclr cver comes 
later'. 
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T-he parties intenclihat OMSI's cash contribution shall be rnacle in conformarrce 
vvith concjitions of thc Settfenrent Agreentent beturcen Ofi4Sl ancl the City of 
Por-tland for ForllancJ Str,ootca¡. 

3, Grant applications for açlditional furrding'fhe parties agree to pursue ouiside grarrts tc¡ìecure aclclitíonal funding for the 
project scope slrown in exhibit A, partles agree that BES ESCSO doilars 
(equivafenf to the estirnatecl cost for removãl cif te:nporary impcrvious surfaccs 
deterrnineci under itern'7 i:elow), oMsl cash contribution, pDor rsDC oveday
contribution; central Eastsicle urbarr Renewal anrl/or other,pDC funds, and
 
OMSI and Opera propefty donatíons for Right of Way can be offered as local
 
match lor applicatiorrs.
 

Grant funcling requlest arnount shouid be equäl to the TriMei contribûtion io ille 
conceptual t=unding Plan shoi,vn in Exhibit B. TriMet intencJs to {und any
remaining arnount rrot fullded through a grant awarij. 

' 
4. Pro.ject Coordina{"iolr 
BES, PBOT, and TriMet intend to.r;oorcjinate their work on the exi.sting ËSCSO 
gloject site (prior to completion of the ESCSO prolect) io the extent põssible. 
PBOT and l-riMet irrtend to compensate BES for ány ãooitional costs incurrerl as 
a result of clirecl expenses or disruptions fo the nSiSO w¡rl< as a result of tlre
 
Pt3OI Streefcar and T-rilvlet pMLRi worl< on the site.
 

5. Final Deslgn of $lI Water Ave [ìoarlway
îríMet aglees to include tlie complete design of the SE Water Ave relocation in
 
the Finai Design of the PMLRT Project including any and all tasks necessary to
 
construct this roadway segrrìent. tn addition to design efforts, -[-riMet will also
 
prepáre property legal descriptions and rnateriats for the relocation of the flGE
 
easement to align over the new roadway. pBor agrees to process the
 
dedication of new rights of ways and any arficÍpateci donation agreements and
 
SDC credits. 

6. tonstruction of $F Water- Ave Roadway
 
Tril\4etagtees 
to include, once futlyfuncjee{ by atf parties, the construction of SE-I'ilewater in the PMLRT Projecn construction date of project

"unlracis.construction will Lle cjeiern'¡ined l--:ased on east segment construcfion'staging
planning but constructiotr will be ccmpleie by the .start of revenue servÈce of tlre
 
Pf\4I-RT Project. Current construction planning indicated that ihe project wr:uld
 
be constructed starting in the third quarter ZOiZ arud reaching substantial
 
cornpfetiorr by the third quarter ZA1g. 

'-rriMet agrees tl-¡at, as rnuclr as is reasonably possii:le, tr¿rffic access ancJ 
circulation witl bc ¡r¡aintalr¡ed clurín5¡ the conútiui,fion oi fi-ie relocatcd r"oacJway. 

7" Acee¡rtance ,tf nesponslbi[lty for BË$ Waier.&ve Defeiu¡r 

iî ryfi
-1 þ h1 
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PIICT agrees to accept responsibilily for Ìhe ienrporary roadvvay c;onstructe<i b¡i 
[3ES as part of the ECSO project until the nev,¡ SE \A/ater Ave roadway can be 
constructed PDor and -l'rilt4et agree to ¡:ursue new green\l,ay p-elnrit(s) ancf 
include amending the ESCO projcct green\/ay appiication anrj other f and use 
approvals to tr¿:nsfer the l3ES obligation to remo'¡e the terrrporary impernreable 
aTeas that PBOT or TriMet may wish to ref aín. 

8. Roaejway Desígnation for Relocatecj water Ave and "of d" wafcr Ave 
l-rBO-t iniends that, once the project is futly funclerj and at tlre conclusìon of a 
public process, to recomnrend to City Council tl-rat tlre Transporlatíon Systern 
Flan (-fSP) bg amended to relocate the policy classific;ations for'Old" SE Water 
Ave to "New" SF- Water Avenue alignnrent. 

PDOT firriher itrtends to evaluate, through station area planning and updates to 
flie City's contprel-letrsive plan; the circulation and connectivity neecls for the
 
ON4SI district including the desirecl character, width and extent of "Old" Water
 
Ave, and at City Council's dire'ctive, acljt-rst adcJition¿ll policy and streetplan
 
designafions as appr.opriate.
 

9. Exchange of propert5ri'fransportatír:¡-l SUC crediÉs 
ON4SI and Opera intenä to accept tile exclrange of the )¡alue of lanrj neec1ed for 
the roacJway for property, Right Of Way, or other consicleraiions as agreerj to by
the parties. Any net value resultÈng after property exchanges wiil rre
 
compensated througtr credît for Transpodatîon System Developrnenl Charges

(sDC)
 

-l'f¡e dimensíons of tl.re subject Right of way will be fÌnaliy deterrnined by 
regisfered sun/ey preparecì by TriMet. The per square foot value of the properties
fo be exchanged wilf be established try appraisal of fair market value by a 
qualified, professional appraiser based Lrpon comparable -cales of slrnilar ptoperty 
belr¡veen unrelated parties in an arms*length transaction, oMSl and CIpera may
obtain an appraisal ano arny clisparity betvieen arppraisals rvitl be negoiiated. 

Any T$DC crecjits resulting from this exchange would be appf ied i'or, calcutated, 
and transferred in accordance wtth section 17.15.060 (SDC CrecJits, SDC Creclit 
Transfers and SDC Reimbursements) of the City of Portland Code and Clrar{er.
TSDC Credits will be issued upon final acceptance of New Water Avenue by the 
City Engineer and the comptetion of restoration of staging facifities on OMSI ancJ 
Opera property as defined in lease and suþteas* ugr**mèrrts with'friMet ancl/or
the CÍty of 'lìortland 

Ar¡Éhprizatiqn 

Each Party represents that it trras the authority to errter inkr this MOU whinh is 
non legally binding and is a statcn'lent only of good faith and inteniions of the 
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Pafties. Each signaiory re¡rresents tirat it has been autlrorized by that Party to 
execrite and cjcliver this MOt,J. 

FcrrtlancJ Bureau of Transp*¡taÉion (t]Bû'll
 
Ey:


'i 
TíTIe: 

:l Ðate: 

Tri-co unty Metropglitan Tra nsporúaf [on fJ istrict of oregon (TriN]et)
 
I 

Hy:
 
Tltte: _

I ---- * 
I ÐaÉe; -l ­

.1 

,l
l 

Or*Eon Museun'l of $cienee ar¡d tndustry (ûMSt) 
Fl.rr" 

Titl*:
 
Date:
 

{Jity æ+,{Qrflanrffipag of ffiä*unrat Seruices (tsES) 
r$*BY:\(-F¡tle: @*Ëj*We,&,

ffiWffi'%,çææm as@ 

Ðate: 

Fortland O¡rera 
If ,."uy"
 
, tile:
 
Ðæte;
 

Fc¡rtland Developmer¿t üom mrËss rc¡¡r {pÞt)
El rr" 

TÍtle:
 
Date;
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:J
'i Pailies. Each signatoD/ rcpresents thaf it has be;en autl-rorizecl by {hal Parly io
 
rl
i.l	 execute atrd dellver thls MOtJ. 

i 

,l 
'jI n (PBOr) 

1 

I 

:i	 
flinrc.*a r­

l 
I 

I	 

"I-ri "Cou 13[ lfleþ p g]f tan Tra n spo r-f atio n Dís trict of C.¡ rci¡ orr (Tri MeÍ)I 

l 

I	 
B]"fu

I Títle : é"*-e c -h oz"u./q{ -Ço,Ê.

Date: **ß:{_ffir f P
 

Oregon Museum af Science and lndustry (ûl\4$t) 
By: 

I Títle;
 
I Dafo:
I 

.{
:ì 

I lìity of Portlarrd Þureau of Er¡vironcnental $ervlces (BË$)I 

By: 
I I ¡tle: 

Dafe: 

I 

j 

I Po¡tland Opera 
1 

I	 Byr 
I	 Ti[fe: 

Dafe: 

FnrÉland Developrnerrt Co¡nn"¡ísslon (PD0)
 
By:
 
T6tle:
 
Dafer
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Parties. Ëach signatoDr ¡sptr'*nts that ii has been author-izecJ by Lirat l'artY fc
 
execr¡te and de liver this MOU,
 

PorÉland Br¡reau of Transpo¡tatloti (FEÜT)
 
l3y:
 
Title:
 
lllaft: r
 

Trl-üounty fr.4efro p olita n Trans po rtati o rl District of O re g on [T rí ffi ef]
 
By:
 
Títle:
 
Date:
 

ùregon ft¡Juser¡m of $cie¡rce and lnelustry (r:!USt)
 
By:
 
Title:
 
Uå 8ç. 

e)i$ rf Forltane{ ffir.¡reau of Ërivironrnental Services ffif:S]
 
Ey:
 
Tiúte:
 
l-)¡f a' 

'Parfland 0pera
 
By:
 
Title:
 
Date:
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Parlies Each sígnatoq/ rep[esents thai jt lras beelr autÌ'rorlzed by thilt PaÉy to
 
execrrtc and cielivcr flits ivlOU
 

FortlancJ Buleau of Transporfstíon (PBOll
 
By:
 
ïitf e;
 
Date:
 

Tri-Go unty fuletropoliÈa n Tra ns porfs(ion D istrict of Oregorr (Tri t'ti1et)
 

By:
 
ïiile;
 
Date:
 

Oregon [V]use{.im of Science ancl lrrdustry (ÕMSt}
 
By:
 
T',ifle:
 
Date:
 

Cíty of Portland Bureau of Ënvironnrental $ervices (BËS)
 
Rrr'
 

Title;
 
Þate:
 

Portla 
By: 
Tit[er 
Date: 

[aortla nd Developrnent Comn¡Ìssion (FDC)
 
By:
 
ïitte:
 
Date;
 

.l 

I 

I 

.l 

http:V]use{.im
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Pafties. Fach signatory represents that it h¿rs been authorized by that parlyto
 
executu arrd dcliver itlis MOIJ.
 

Forflancl Br¡reau of 'Transpo¡iafion (PBOT)
 
By;
 
Tif te: _. _,
 
üate:
 

Tri-cou nty ßMei'r o¡:o Íitan Trar-rspo rtaf io n if Êstri ct ef t raqo n (TriMet)
 
By:

-fif 

Ic:
 
0afe:
 

üity cf Portlarrc.{ Buren¡-l of Envlronrnental Servires iEF$)

By;
 
T-!fle:
 
Date:
 

Portland 0pera
 
Ey:
 
TrÉls:
 
Date:
 

Pôrt¡and Ðevelo¡rrr"renf Com¡nIssion (Fl]C]
 
By:
 
Tftlt;:
 
Date;
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New \rVater Avelrr¡e Cost and Çonceptual Ftunding Plarr 

Project Cost Anìout'ìt 

Der¡ofition $ 173,132 

Sidewalk $121'302 

Roadway $776 34 5 
' 

U{ílities 

Waier $731,608 

fofrn sewer $378,1 97 

Power $253 500 

I l-ighiÌng $267,020
,l 

I 

.l-andscapíogl $428,22-7 

I Tra{Íìc Colrtr-ol l.Jot neecJed il Cois( with PMLRT 

Mobilization Allowance (5% of directs) l\ot needecl if Cc¡nst virith PMI.RT 

Allorryance for /',rl (1.5% of Dircct ccrst) Not neecJed if Ccnst rniitlr Plvll. RT 

Pctential lltsurance Costs for the r¡,¡orJ< $116 120 

Esr:afatiorr to yoE ('12%) *93]?-0e!-
Adclêd S¡dewalks' Eastsìde of Street $15û,ûûo 

Total Consfruction Cost ¡n YOE $3,807,512 

Right of Way Ësfirrated Cost $ 1,200,0û0 

1'otal C)ost includÍng Right of ltrlay $5,û07,5'12 

Fundiug Anroulr( 

PDC CentriJl Ia5t;ìc'te URA $250,00Õ 

ßES CSO (Temp \htater Restoration $) $250,000 

I-SDC ûverlay (Pro¡rosed New 'ISDC D¡strict) $250,000.. 

OMSI (Eastside Streetcar Seltle mL\nt) $325,000 

P fú LR'l' Project Con-sîructìon Cosi sharo $1 ,200,00û 

PMLRT E/l Contril¡utìo¡ $570,503 

t.and front Olv{S1 (for T,SDC Credits) g1 ,01+4,550 

L¿nd fronr Éortland Opera (for ISDC Credits) $1 67,450 

\Àläter Bureau (YOE + Allowances- l-ess cost to case Iìne 

irr old water) $B 17,561 

Totaì Fu¿Ìcìifte $4,875,064 
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Exhibit D: New Water Avenue Cost and Funding Summary 

Costs 
General Conditions 

Site Maintenance 
Storm Drainage 

wer 
Water Line Betterment 
Street and Civil 

Lighting and Traffic Signal 

Landscaping 

Civil Construction CM/GC Fee (3.25%) 

Power 

'otal Construction 

riMet Design 

riMet Project Management 

Total Soft Costs 

otal Cost 

Revenue 

PDC 

BES 

TSDC 

OMSI 

PMLR Construction 
PMLR E/A 

BWW Betterment 

Total Revenue (without ROW) 

s273,320.3r 
Szz,zzq.qs 

Si-2i_,140.00 

59t,+66.1t 
$L01,395.86 

s863,409.25 
5+zg,zoo.oo 

Sz+,gsg.+g 

Sss,lll.qs 
$379,618.00 

52,36t,4L7.st 

s225,000.00 
Szo+,ozo.3t 

Sqzg,ozo.Et 

$z,l9o,4l7.gz 

Szso,ooo.oo 

Sz5o,ooo.oo 

s250,000.00 
$Ezs,ooo.oo 

$L,i-85,021.65 
$q.zg,ozo.Et 
Stot,39s.go 

52,790,437.92 

8/23/2012
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.Augtrst 2A,2AI0 

I)avc Unswonh
 
S enìor Marra ger Proj ect Developnrent
- --r "*" 
Trilr4et 
7 I 0 NrE Holladay Sh ccL
 

Portlancl, ()ll 91?-32
 

Subject: Southeast Cor-ridr-u': ()orrneoiiug CornrnLuritjcs 

Doal Mr. IJlrsv¿ol1ll. 

Thcpurposc ol this lcttor is to conlÌr'rn thc cor,:nri{nrcnt ol'fhc City of Pcrlflend lJurear: of 
Ellvilorunental Sert,ices (BES) ro provirlc hnding for cerlain project elements proposed in lhe 
Soulheast Cornmunities: Connccting Cc-rmmunities'flGER II grant applioatiorr. 

BES approvccl a $lSÇ,2trg0 grant for the S.E. Clinton Crossing multi-use palJr through the Ëasf 
Side CornLrined Ser¡,er Or.e.d'lorv 'lunnel Project Con'ulunity Benefìt Cppofunity Program. 

BllS adciitionally agrees to provide Si250,000Íbr tlle SE \\/ater Avenue relocatiou resulting ftorn 
cost.sa\/ings to t.he Elast Sicle CSO 'fuu;rel Pro.íect clue lo strcetcar-l'clated r.r,ork. IJES is prepared 
tt¡ ente¡ jnlo ail MOU r-egarcìing rliis funcling. 

S incel e1v.

to I Í
Dil r\-JW*l-'L^.,-:/-


Paul Gribbon
 
Chief- Engineer
 
Willamette l{iver CS O'l'umel Pr.ograrn
 

PJr: 503-ti23-2902 l;ar 5tl3-BZ3::¿330 TDD: 503-E?3-3520 u wr¡¡n,-cloanriv<ìnrorks,corn n Prirrted on rcc¡,clscl p¡,t.t 
AIt Eqr:al Opportrrniry Err:ployer. e For clisal¡ilìty accomoCration rL.qlrcsts call 503-823-i74t), 

I 
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Frceeee/s frum Sefnlernenf Ëaynre nt ta Ofuf$f ft"çm tífy erfl F*rf,lanri: 

\\ihereas, in a separate resolutic,n clated May 26,201 0, tl-re Oregon Museuni of Science 

and Inclustrl, (OMSI) Boarcl of Trustees agreed to the transfer of cerlain prolrerly, along 
r¡,ith pelm.anent and tcmporarl, rigÌrts of vi'a)'and easements, for the puqlosc of extencling 

the streetcar route to CMSI Anc1, 

Vy'lierezrs, OMSI anc{ tlie Pclrtland Bureau of Transportation har¡e been in clisoussions 

regarding the need foL a ner¡, aligninent of \\/ater Avenue to improve transit into anc'l 

thlough the area surrounding OMSI for ilre l:enefit of the lrlrscr:rln ancl its visitors. Nou,, 

Therefore, in orcler to assist in nTakir:rg the realignnient of Water Avenue a t'ealit1,, 

resoh,ed that tire $325,000 pa¡rmsrt of the settlemeut arnourrt received for t1"re negative 
impact of streetcar constmction on remauring OMSI properlry be directed lorvarcl the 

cost of the New Water Avenue realignment ancl related prìontres sublect to OMSI 
agreement as to timing of construction and clesign parameters. 

lJatecl: May 26,2010 




