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January 6,2012 

Honorable Mayor Sam Adams and 
City Commissioners 

City of Portland 
1221 SW 4th Ave. 
Portland, OR 97204 

Re: 	Appellant's Hearing Memo 
LU ll-125536 CU AD (Verizon \ilireless) 

Dear Mayor Adams and Commissioners: 

I am writing on behalf of Verizon Wireless in the above-mentioned case to outline three 
key issues in this appeal and to provide you with our recommendation for resolving this case. 
The three key issues in this appeal are: 

I. ERP Interpretive Issue 

Issue: Did the City intend to regulate wireless facilitieso such as this oneo through 
the CUP standards in PCC 33.815.225(CX 

Answer: Yes. The City intended to regulate wireless facilities such as this one,
ó.facilities operating at 1,000through the CUP standards in PCC 33.815.225(C), as 


watts ERP or less."
 

A) Legislative Intent. The hearings officer struggled with his interpretation of the 
phrase "facilities operating at 1,000 watts ERP or less" in PCC 33.815.225(C). In doing so, he 
misinterpreted that phrase and violated what the Oregon Supreme Court recently called the 

o'shall"cardinal rule" of statutory construction, which is that the court pursue the intention of the 
legislatureifpossible." See ORS 174.020(l)(a)andStatev.Gaines,346Or160,206P3d,1042 
(200e). 

Legislative history shows that when the 1,000 watt ERP threshold was enacted by the 
City in 2004, the City's intent was to regulate wireless facilities, such as this one, through the 
CUP standards in PCC 33.815.225(C), as "facilities operating at 1,000 watts ERP or less." The 
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City's 1,000 watt ERP threshold was specifically enactedin2004 to distinguish between wireless 
telecommunication facilities such as Cellular, PCS and SMRS technologies that are required by 
the FCC to operate at a power limit of 1,000 watts ERP (1,640 EIRP) or less, and moderate- to 
high-power broadcast facilities, such as dispatch radio, broadcast radio and broadcast television 
facilities, that are authorized by the FCC to operate at higher power limits. The City intended 
that moderate- to high-power broadcast facilities would be regulated under the CUP standards in 
PCC 33.815.225(D) and that wireless facilities, such as this one, would be regulated under 
PCC 3 3 .8 15 .225(C). This legislative intent is consistent with the testimony provided by staff to 
the hearings officer, and is supported by additional legislative history attached as Appellant's 
Exhibit A. 

B) FCC Power Limits. In this case, the hearings officer either did not realize, or 
overlooked the fact that the FCC regulates the maximum power of wireless facilities, such as this 
one, to 1 ,000 watts ERP (I,640 EIRP) or less. As a matter of federal law, the proposed facility 
and other functionally equivalent wireless facilities such as Cellular, PCS and SMRS facilities, 
will therefore operate at a maximum powel of 1,000 watts ERP or less. 47 CFR $ 27.50(bX1) 
(See Record Exhibit (HX26Xb)). While the methodology for calculating ERP is not articulated 
in the City's code, federal rules generally require ERP to be calculated by antenna, by channel, in 
a given direction. See, e.g.,47 CFR ç 21.4 (definition of ERP), 47 CFR $ 27.50(h) (peak 
transmit power measured over full bandwidth of the channel), and Local Officials Guide to RF, 
June 2, 2000, published by the FCC, Appendix B, (measuring ERP per channel) (See Record 
Exhibits (HX26Xb) and (c). In any event, because federal rules set a limit of 1,000 watts ERP or 
less for wireless facilities, such as this one, this facility will not exceed the 1,000 watt ERP 
threshold specified in PCC 33.815.225(C). The CUP criteria in PCC 33.815.225(C) thereftrre 
apply. The hearings officer erred by misinterpreting the phrase "facilities operating at 1,000 
watts ERP or less" in PCC 33.815.225(C), and as a result, failed to apply the approval criteria in 
PCC 33.81s.22s(C). 

C) Unintended Consequences. If the City were to interpret its code to conclude that 
the proposed wireless facility and others like it will operate at more than 1,000 watts ERP, such 
an interpretation would turn the City's code on its head and would create a number of unintended 
consequences. For example, if the City determines that the proposed wireless facility and others 
like it will operate at more than 1,000 watts ERP, then the development standards in 
PCC 33.274.040(D) that help protect the neighborhood would not apply. These development 
standards prohibit "top hat"-type antenna mounts within 50 feet of an R zone and restrict the 
visual impact of antennas mounted on existing buildings. 

Furthermore, the development standards in PCC 33.274.040(CX2) encourage towers to 
be grouped together if they operate at more than 1,000 watts ERP. If wireless facilities like ours 
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are deemed by the city to operate at more than 1,000 watts ERP, then the code will encourage 
them to be grouped together. V/e do not believe this was the city's intent. 

Also, under PCC 33.274.030(8) and (L), if wireless facilities such as this one ale deemed 
by the City to operate at more than 1,000 watts ERP, then the replacement of existing wireless 
antennas and proposed colocations on those facilities would be subject to Type III review. 
Again, we do not believe this was the city's intent. The city's intent in those subsections was to 
exempt wireless facilities from conditional use review when replacing antennas or colocating on 
existing facilities. In fact, if the City interprets its code so that wireless facilities are deemed to 
operate at an ERP of more than 1,000 watts, then most wireless facilities would require a Type 
III review under PCC 33. 815.225(D) and would also be subject Design Review under PCC 
33.420.045(N). While some opponents may prefer this result, we do not believe this is what City 
Council intended when it enacted the 1,000 watt ERP threshold in2004. 

In shoft, we believe that the City Council intended to regulate wireless facilities as 
"facilities operating at 1,000 watts ERP or less," under subsection PCC 33.815.225(C), in a way 
that is consistent with federal law. This is the position that BDS staff took in this case, and it is 
consistent with the position staff took when the 1,000 watt ERP threshold was proposed in 2000 
and enactedin2004. We agree with staff s position on this issue because it is consistent with 
federal law, with the legislative history of PCC 33.815.225(C), and with the facts in this case. 

il. ERP Factual Issue 

Issue: Is there substantial evidence in the record that the proposed facility will 
operate at 1,000 watts ERP or less? 

Answer: Yes. There is substantial evidence in the record that the proposed facilify 
will operate at 1,000 watts ERP or less. 

A) Federal Law. The factual issue in this case is quite simple. As noted above, the 
FCC has established maximum power limits for wireless facilities, including this one, that are 
1 ,000 watts ERP (1,640 EIRP) or less. Thereftrre, as a matter of federal law, the proposed 
wireless facility will operate at 1,000 watts ERP or less. 

B) Substantial Evidence in the Record. Beyond the fact that the facility will operate 
at 1,000 watts or less as a matter of fbderal law, the record also contains a detailed reporl 
prepared by Mr. David Pinion with the well-known consulting firm of Ilatfield & Dawson. In 
his report, Mr. Pinion clearly states that the facility will operate at less than i,000 watts ERP. 
The record shows that Mr. Pinion is highly qualif,red to render such an opinion. Mr. Pinion is a 
partner in the Hatfield & Dawson firm, he is a professional engineer registered in the State of 
Oregon, and he holds an FCC General Radio-Telephone Operators License. The professional 
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qualifications of Mr. Pinion have not been challenged. In his report dated October, 201 1 , Mr.
 
Pinion concluded that:
 

1) "All of the per-channel power levels will be less than the maximum power 
limits allowed by FCC rules." 

2) "The maximum ERP for any single channel from any of the Verizon antennas 
will be less than 759 walts." and 

3) "Therefore the facility will operate at less than 1,000 watts based on one 
channel of one antenna." 

C) Credibility. The hearings officer erued by rejecting the expert opinion of 
Mr. Pinion, based on an indirect attackof Mr. Culley's credibility by the opponents. Mr. Culley 
works in the network department of Verizon Wireless, and holds the title of "RF Engineer." At 
the hearing, Ms. Hopfer mistakenly testihed that Mr. Culley was a licensed engineer in Oregon. 
Mr. Culley is not a licensed engineer in Oregon. In his decision, the hearings officer found that 
Mr. Culley's testimony was not credible because Mr. Culley is not a registered professional 
engineer in Oregon. However, the hearings officer did not cite to any federal, state or local 
regulation that requires Mr. Culley to be a registered professional engineer in order to provide 
ERP calculations to Mr. Pinion in this case. Mr. Pinion is a licensed engineer in Oregon. To the 
best of our knowledge, there is no federal, state or local regulation that prevents a licensed 
engineer from providing the city with his expert opinion, even if that opinion includes 
calculations performed by a non-engineer. 

The requirement in PCC33.274.070 referued to by the hearings offioer in his decision 
does not create such a requirement. PCC 33.274.010(A) provides as follows: 

'oMeasurements by an engineer. All measurements required in this 
chapter must be made by a qualified licensed engineer with a 
Federal Communications Commission First Class or General 
Radio-Telephone License or under the supervision of a registered 
professional electrical engineer. " 

PCC 33.274.070 pertains to "measurements" required in PCC Chapter 274, and does not 
apply to the ERP calculations provided by Ml. Culley to Mr. Pinion. This is true for several 
reasons. First, Mr. Culley's calculations contained in Mr. Pinion's October reporl relate to the 
threshold ERP calculations required in PCC Chapter 33.815; they do not relate to any 
measurements required in PCC Chapter 33.274. Second, Mr. Culley did not measure anything. 
In the information supplied by Mr. Culley to Mr. Pinion, Mr. Culley used the manufactures' 
specifications for each antenna to calculate the expected ERP for the proposed facility, based on 
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the maximum number of transmitters expected to be installed on the site. Mr. Culley's 
calculations did not require measurements to be taken. Because the facility has not been built, 
there is nothing to measure. The requirement in PCC 33.274.070 that "Measurements required 
in Chapter 33.274 be made by a qualified licensed engineer with an FCC First Class or General 
Radio-Telephone License or under the supervision of a registered professional electrical 
engineer," therefore does not apply. Third, the fact that Mr. Culley is not a registered 
professional engineer does not prevent Mr. Culley from ploviding ERP calculations to Mr. 
Pinion, nor does it prevent Mr. Pinion from using those calculations as a basis for his expert 
opinion. In short, the fact that Mr. Culley is not a registered professional engineer is a red 
herring. 

With regard to any so-called "conflicting representations" referred to by the hearings 
officer in his decision, the record demonstrates that the three different ERP estimates in the 
record are not "conflicting representations" at all. The first ERP estirnate in the record was 
provided early in the application process by Mr. Pinion, in his March, 2011 report. At that time, 
he estimated that ERP for this facility would be less than 10,000 watts. That statement is true. 
The estimate in his March report was prepared before more detailed ERP information was 
available and was expressly superseded by Mr. Pinion's October, 2011 report. The second ERP 
estimate in the record was provided by Mr. Pinion in his October reporl, based on more detailed 
ERP information that was then available. His October report estimated that the ERP for this 
facility would be less than759 watts. This statement is also true and does not conflict with the 
first estimate. This estimate was discussed at the hearing and is the applicant's estimate of the 
ERP for this facility, for purposes of applying the PCC 815.225(CX1) ERP threshold. The third 
ERP estimate in the record is in a City of Porlland "Radio Frequency Transmission Facilities 
Registration Form" signed by the applicant's representative, Ms. Laura Hopfer, dated October 4, 
2011. This form estimates the ERP at39.28 watts ERP for the pilot channel of the facility. This 
estimate is also true and does not conflict with the hrst or second estimate. The purpose of this 
ERP estimate was to specify the maximum power of the pilot channel of the facility. In any 
event, both estimates for this facility are less than 1,000 watts ERP. Since the FCC limits power 
for wireless facilities to 1,000 watts ERP or less, and since our expeft testimony shows that the 
facility will operate under those levels, there is substantial evidence in the record to conclude that 
this facility can and will operate at 1,000 watts ERP or less. 

City Council can and should find that the data, estimates and opinions provided by both 
Mr. Culley and Mr. Pinion to be both credible and consistent with the federal requirements for 
this facility, which limit ERP to 1,000 watts or less. Council should also find that the data, 
estimates and opinions provided by Mr. Culley and Mr. Pinion are not conflicting and are 
supported by substantial evidence in the record. Moreover, because the proposed wireless 
facility is regulated by federal law and is subject to a maximum ERP limit of 1,000 watts or less, 
Council should find that as a matter of federal law, ERP for this facility will not exceed 1,000 
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watts. For all of these reasons, City Council should find that the facility will operate at an ERP 
of 1,000 watts or less, and that it is therefore subject to the criteria in PCC 33.815225(C). If for 
any reason Council doubts the credibility of the testimony provided by Mr. Culley and Mr. 
Pinion, we ask that you accept a letter from Thomas S. Gorton PE, verifying this testimony. (See 
Applicant's Exhibit B attached hereto.) 

D) ORS 197.522. As noted earlier, the FCC limits power emitted fi'om this facility to 
1,000 watts ERP or less. Federal law therefore ensures that the facility will operate at 1,000 
watts ERP or less. With regard to the 1,000 watt ERP threshold in PCC 33.815.225(C), the City 
can condition approval of this facility to ensure that the facility will operate at 1,000 watts ERP 
or less. ORS 197.522 provides that a local government shall approve an application for a permit 
for construction on any land that is consistent with the comprehensive plan and applicable land 
use regulations, or shall impose reasonable conditions on the application to make the proposed 
activity consistent with the plan and applicable regulations. In this case, it was error for the 
hearings officer not to find that the facility can and will operate at 1,000 watts ERP or less. In 
the alternative, the hearings off,rcer could have conditioned approval of this application pursuant 
to ORS 197.522, to ensure that it would operate at or below 1,000 watts ERP, consistent with 
federal law. 

III. Substantive Approval Criteria Issue 

Issue: Is there substantial evidence in the record showing that all of the substantive 
approval criteria in PCC 33.815.225(CXl)-(6), PCC 33.274.040(C), and PCC 
33.805.040(A)-(F) ar€ or can be met, subject to reasonable conditions of approval? 

Answer: Yes. There is substantial evidence in the record that all of the substantive 
approval criteria are or will be met, subject to reasonable conditions of approval. 

A) The Hearings Officer erred by not determining what criteria applied. and b)¡ not 
making findings on an)¡ of the substantive approval criteria. In his decision, the hearings officer 
determined that "the question of which approval criterion (PCC 33 .815.225(C) or (D)) applies 
remains undetermined." Fufthermore, the hearings officer did not make any findings regarding 
any of tlre substantive approval criteria in PCC 33.815.225(C) or (D), PCC 33.214.040(C) or 
PCC 3 3.80s.040(A)-(F). 

The appellant notes that there is no dispute in this case that the criteria in either 
PCC 33.815.225(C) or (D) apply. As a practical matter, the hearings officer could have, and 
should have, made alternative findings under both subsections (C) and (D), since there is no 
dispute that one or the other of these subsections applies. Likewise, he could have and should 
have made findings on all of the other relevant criteria, since there was no dispute that they 
applied. The hearings officer's failure to do so violates ORS 227.173(3). This statute requires 
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the hearings officer to explain the justiflrcation for his decision based on the applicable approval 
criteria and the evidence in the record. As both a legal and a practical matter, the hearings 
officer's failure to decide what approval criteria apply, along with his failure to make the 
required findings, violates the applicant's substantial right in that regard. 

B) There is substantial evidence in the record that all of the relevant approval criteria 
are or can be met. subject to reasonable conditions of approval. The staff report for the 
October 3,2011 hearing reviewed what staff and the applicant believe to be all of the relevant 
approval criteria, along with all of the evidence in the record, and determined that there was 
substantial evidence in the record that all of the relevant approval criteria are or could be met, 
subject to the conditions of approval proposed by staff. Similarly, the applicant's narrative and 
supporting materials demonstrate that there is substantial evidence in the record that all of the 
relevant approval criteria are or can be met. The rebuttal memo from staff dated 10116111, along 
with the rebuttal information submitted by the applicant, further demonstrate that there is 
substantial evidence in the record that all of the relevant approval criteria are or can be met. 

The appellant has also submitted a document as part of this appeal titled "Applicant's 
Proposed Findings." (See Appellant's Exhibit C attached.) This document addresses all of the 
relevant approval criteria, and further demonstrates that there is substantial evidence in the 
record that all of the relevant approval criteria are or can be met. 

IV. Applicant's Recommendation 

Verizon Wireless asks that City Council grant our appeal and approve this application, 
subject to the conditions proposed by BDS staff in their report prepared for the October 3,2011 
hearing, which are set forth below. 

In the alternative, we ask that City Council accept additional evidence in this appeal, 
including relevant legislative history regarding the adoption of the city's 1,000 watt ERP 
tlrreshold in PCC 33.815.225(C) (see Appellant's Exhibits A-1, A-2 and A-3 attached), and a 
letter from Thomas S. Gorton PE, verifying the testimony of Mr. Culley and Mr. Pinion. (See 

Appellant's Exhibit B attached.) If Council elects to reopen the evidentiary record, we would 
ask that Council provide the public with an opportunity to rebut such evidence, and that it 
otherwise comply with ORS 197.763(7). The applicant will extend both the state 120-day shot 
clock and the FCC 150-day shot clock for a reasonable period of time to facilitate this 
continuance. The applicant respectfully reserves its right under ORS 197.763(6Xe) to submit 
final written rebuttal argument. 
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V. Proposed Conditions of Approval 

The following conditions of approval were recommended by staff. The applicant concurs 
with these conditions: 

A) As part of the building permit application submittal, the following development­
related condition (B) must be noted on each of the four required site plans or included as 
a sheet in the numbered set of plans. The sheet on which this information appears must 
be labeled "ZONING COMPLIANCE PAGE - Case File LU II-125536 CU AD." All 
requirements must be graphically represented on the site plan, landscape, or other 
required plan and must be labeled "REQUIRED." 

B) The applicant must place all of the accessory equipment, except for the electrical 
service meter within an equipment building and the emergency generator screened by a 
matching wall. 

In addition, the applicant is willing to install street trees and ground cover in the public 
ROW along the frontage of the site on SE Foster Road, subject to the review and approval of the 
Portland Bureau of Transportation Engineering. This vegetation would significantly upgrade the 
site's frontage and would provide an additional benefit to the community. The following 
additional condition is therefore recommended by the applicant: 

C) The applicant shall install street trees and ground cover in the public ROV/ along 
the frontage of the site on SE Foster Road, subject to the review and approval of the 
Portland Bureau of Transportation Engineering. 

Respectfully submitted, 

Davis Wright Tremaine LLP 

Phillip E. Grillo 

PEG/lkt/slb 
Enclosures - Exhibits A-1, A-2 8. A-3 (Legislative History) 

Exhibit B (Letter from Thomas S. Gorton PE, Hatfield & Dawson) 
Exhibit C (Applicant's Proposed Findings) 
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Verizon Wireless 
John l-Iendrickson 
Sylvia Cate, City Planner 
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ïDD: (503) 823-6868Development Review FAX: (503) 823.2800 

É 
Land Use Review Division www. ci. portland.or.us 

MEMO 

Date:	 I/f:ay 12,2OOO 

To:	 Kathryn Beaumont, Ben Walters; City Attorney's Office 
From:	 Sylvta Cate, Land Use Review
 

Phone number (5O3) A23-777L
 

Susan Feldman, Princtpal Planner 
Land Use Revlerr 

Re:	 EFFE'CTIVT R^âDIATED POWIDR AS A RTVIEq¡ TITRTSHOLD 
IN CHA TERgg.274 

The purpose of this memo is to summarizæ ttre issues surrounding the use of 100 watts 
Ðffective Radiated Power as a threshold for. review determinations in Chapter 33.274. Given 
the number of situations that have occurred recently between l¿nd Use Review 
applications, and znning/buiding permit.applications for those facilities allowed by right, I
conclude that we have a potentially serious problem with our current regulations ána tiré 
way in which they are structured 

After meeting with Susan Feldman and Margaret Mahoney yesterday to discuss these 
issues in depth, it was determined that we need to appty thê code ai it is written until it 
can_be amended, and to request an opinion from the City Rttorney as to whether existing
FCC regulations have any impact on how \ñ¡e can administer the Current ERP threshold õf 
the Zoning Code. 

ÐâcKGROrrNp 
Chapter 33.274, originally entitled "Radio and.Television Broadcast Facilities" was adopted.
in May 1992, with minor a¡nendments 4doptêd in October 1999. 

The stmcture of the original body of regulations established a threshold that determined 
which procedural path radio a¡rd television broadcast facilities werg to be reviewed. That 
threshold was established as 1,00O watts Effective Radiated Power (ERP).Those facilities 
operating at or below I,OOO watts ERP and mounted on an existing non-broadcast structure 
were reviewed through a Tþe II procedure. AII other facilities were reviewed through a Tlpe
III procedure. 

Th9!" regulations were primarily intended for moderate to very high powered broadcast
flcitltie¡ for dispatch radio, broadcast radio and broadcast telèvisiãn stations. Circa 1986,
the FCC issued licenses to two cellular phone service providers for the Portland 
metro¡rolitan area, and these regulations were applied to the resultant low-powered, Iine-of­
sight broadcast networks for cellular phone serviõe. 

With. the passage of the 1996 Telecommunicatíons Act and associated broadcast spectrum i 

auctions, new types of cellular services, known as \pireless telecommunications'wère 
introduced to the consumer ntarket, and the resultant explosive proliferation of heonopoles, 
or bell towers'to support the associated line-of-sight broádcast networks captured the
public's attention due to their rapid increase and visual impacts. The 1996 Telecom Act 
created three different types of personal mobile wireless telècommunications systems: the 
original tellular'mobile phone service, and two new t5pes, Personal Communication 
Seruice (PCS) and Specialized Mobile Radio Service (SMRS). To the average consumer, tftese 

Appellant's Hearing Memo (Letter to Mayor sam Adams and city commissioners)	 Exhibit A-1, Page 1 of 4 
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types of se¡vices are more famiüa¡ by brand names, such as AT&T Wireless,-tþr-eeVoicestream, and Nextel, respectively. Each of these 
"y"t"**, from the layperson,s
perspective, belong to tlre same genéral category of loú-power, cellular-nðtworked radio
F - " -- 'frequency emission facilities. 

In response to the 1996 Telecommunications Act and public concerns, Chapter BB.2T4 and.
the associated conditional use review Section 33.sls.i2s, were 

"ig"inå""flt revised in
November 1997 to include new development stand,ard.s, n"* apprõval criteåa and revised
rgview procedures to better address ttiese new wireless telecommunications facilities and
their impacts. 

The 1997 revisions and amendments to Chapter g3.274 and Section 33.g15.225 created a
three-tier threshold for review of broadcast åcflities, ág"it expressed ín terms of "Effective
Radiated Pgwer-" The revised tÍ¡reshold now includ." rã"iuu.J ;iì00 watts ERp
"p";"ti"g
or less; facilities operating between 101 and 999 watts ERp; and facilities at 1,000 watts
 
PEI gt greater. The 100 watts'ERP threshold was created sþecificalty tooislinþisfr
Cellular, PCS and SMRS facilities from the other modeiate--and higli-powered broadcast
facilitiis' The intention of this threshold_was to assign these facilitles io á *p""inc review
track so that atl low-powered wireless telecommunicätions facilities trr"t piä"ia" services via
line-of-sight networks either be allowed or reviewed. via óeftain proceauie l.u"l". Tt
revisions relaxed regulatory review of these facilities in some cases, and created. more" stringent review in other cases in order to encourage co-locatio" o; ñ;titùtowers and
rooftops of buildings, ànd. to discourage applicatioti" for new towers. If a con¿ìtionJuse
review is reqlired, these facilities muJt mèãt new approval criteriã;d"ifi;"lly written to
ad$ry¡s the impacts of 'cellular monopoles'and assãciated equip*"titir;r residential
neighborhoods. "ear 

Because these facilities-are extremely low-powered, and given the City's experience with the' traditional Cellular facilities and their broádcast technotãry, e.arly in ttre tÖgz revision draftprocess' a threshold of loo watts ERP was established øãiltingúish the io*-po*".eawireless telecommunications facilities.from other broadcast facilities. The cod.e revisions
included publig input from both citizens concerned, with the proliferation of monopoles and
 
S8orous:rarticipation by representatives of ttre telecomrnunièations i"d".W The Healy
Heigltts Advisory Board, alsó reviewed the proposed code amendments and supported tåem.
The first draft of the proposed amendmentÃ were presented to tlre pl."riù õommission on
March 2L, L997. Subsequent revisions w"re propôsed to tle Planning cã*ïì""io.r on rraay­16, 1997, a third revised draft was heard on iun" zz , L.ggr, and rhe"pl;;irg
commission's final Report and Recomme¡datio¡ to city coúncil was puuusrrða September
30' 1997. Each of the ievisions had ample public tesuñrony and inpui rio* .itirerrs and the
telecommunications industry. 

Meanwhile, the FCC was conducting a number of rulemaking prbceedings, as directed by
the 1996 Telecom tqt,-*9 in Augusl of 1997 issued OET Bultetin 65, Eualuating

Compliance with FCC Guidelines for Human Exposure to Radiofreqrcncg Electtomagnetic

Fields. This docum"Sjï"* reviewed by staff dùring the tgg7 æiing revisions to

"õa"determine that the F9_c's lewly adoptéd RF exposrire levels were consistent witl. Table274-L of the Portland Tnning Code. this table êstablishes maximum permissi¡re levels of 
lalivale¡t plane-wave power densities by frequency range. (The city,õ *oiÃr- Ievels
defined by this Table are virtually identiðal ø ttte rccti"g"lations.)
 
What was not noticed at that time was the FCC had also establÍshed ERp standards for theq!re! Pngary services of wireless telecommunícations (officially:.Cellular nadotefepfráne
Service, Personal Communications Service, and speciaiiza¿ uóuite Radio Senice). Each ofthese classifications are regulated by ti-it" of po-lier, Aefined as effective radiated power
(_EBP)'equivalent ísotropicany radiaied gowe-r [einr¡'o, p"* pãùã. tÞep), as

"À"ãiãp"defined in 47 CFR. S 2.i..The power limits o.f tire tfríee.ãiLgories of wii.etess " 
telecommunicatibns servlces_are:egulated as follows: gçI.ú.r, 4z cFR s â2, s"¡part H;
re-Q, 47 cFF s 24; and sME, +z cFn s e0. þ-ef. oEr Ë:üGi:rn'os, pp. oËriol. rri g"r,;.1,it appears that these types offacilities are au'thorøed by the ecC iäioùtineiy=operate at or 
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below 1000 watts ERP (1640 watts EIRP). Any facility exceeding these FCC thresholds 
requires a toutine environrnental evaluation'as further defined by the FCC. 

lXrÞ cRrrx oF THE rssuE 

The PortlandZrlning Code establishes 100 watts ERP as the tlrreshold to distinguish these 
types of facilities from higher powered broadcast facilities. The Zoning Code defines ERP as: 

A gatculation of the amount of power emltted from a radlo frequency antenna. 

The FCC's rules (47 CFR S 2.1 and S 1.1310) defines ERP as follows: 

The product of the poìrer supplied to the antenna and its gaiu relative to a half-rrave 
dipole ín a given dírection. 

Furthermore,'the FCC defines EIRP (equivalent isotropically radiated power) as the product 
of the power supplied to the antenna and the antenna gain in a given direction relative to 
an isotropic. antenna. By my la¡4person's calculations, this results in these types of facilities 
being limited to 1OOO watts ERP or 1640 watts EIRP. [ref. OtT Bulletin 65, pp. 12 - 2Ol, a 
signifrcant difference from the 100 watts ÐRP allowed by chapter 33.274, 

This discrepancy between the FCC limits and thd City's zoning code limits was not apparent 
during the code revision process, likely because the FCC's new guidelines were being
established in a parallel timeframe. The threshold was not identified as a potential problem 
by any of the telecommunications representatives who reviewed the draft revisions and 
testified before the Planning Commission. The industry participants included individuals 
with RF engineering expertise. It has only recently become evident as applications are being 
made to the City by wireless telecommunications service providers for either building 

'permits or land use review for new facilities, and.the calculated ERP for the new facilities
 
are being declared above the 1O0 watt ERP threshold. The problem is significant because
 

. these facilities operate well below the maximum thresholds established by tJ:e FCC, but 
.exceed tlre 100 watts ERP established by the PortlandT.oning Code. This resulls in fìacilities 
've intended to allow by right requiring land use réviews, and in some cases tJ:e review 
would be a Tlpe III Conditional Use. In other cases; the approvalcriteria intended 
'Sþecifically for these facilities would not be applicable, and otJrer, less restrictive criteria' would be triggered. 

This problem lirst became apparent in mid- to late Januar5r of this year when the required.
registration forms for these fáciüties were submittid \Ã¡ith building permit plans and ihe 
znnìng specialist in the Development Services Center noticed the higher values of ERP. I 
have been investigating this problem since then, initially assuming that the values being 
decla¡ed were the total output of all antennas of the facility, rather than of one single' antenna, as defined by Chapter 33.910. In many instanceð, dividing the total number of 
antennas by the declared ERP resulted in values well below 10O watts. I have discussed 
this situation wit}r Steve Gerber, Senior Planner and technical support staff for the 1997 
amendments, who understands this area of RF science far better than I do. Steve haS been 
extremely helpful in suggesting ways to approach the problem from an ERP power 
calculation perspective, but the routes I have erplored have not yielded a simple, formulaic 
solution. 

I interviewed a representative for Cellular sen¡ice (Spencer Vail) who described the concept
of 1OO watts ERPper chnnnel for this class of service, which appeared to be ttie 
mathematical bridge I was seeking in determining an equivalency calculation. However, 
upon further investigation, [Ve determined t]ris is inadequate, because these various 
wireless facilities can employ four'different access methoãs to the wireless network, 
including Frequency Division Multiple Access (FDMA), Time Division Multiple Access 
(TDMA) Code Division Multiple Access (CDMA) and Global system for Mobile (GSM). Each of 
these technologies divide and share bandwidth in vastly differing ways, with differing
calculations of ERP (as I understand it) and some of the technologies don't utilize 
thannels.'After investigating the information in OET Bulletín 65, tJre broadband PCS 
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power limits described in 47 CFR 924.232 - 924.237, and reviewing a letter from a Sprint 
RF engineer (see attached) I have concluded that the threshold set by the Portland Zoning 
Code is problematic, given tJ'e federal regulatory rulemakings and technologies that have 
derived froin passage of the 1996 Telecom Act. 

Currently, I have been operating under the assumption that those facilities applied for by 
Nextel, Sprint, Voicestream, etc. that declare higher ERP values should be processed by the 
regulations intended for such facilities. I have advised the zoning specialist in the 
Development Services Center to treat the allowed by right facilities as under 100 watts ERP, 
despite the modestly higher values declared. (To date these have ranged from 200 to 450 
watts ERP). Thb rationale and assumptions I have relied on in making this judgement call 
includes the reasons described above, plus the fact that despite the higher levels of ERP, 
these facilities operate well below the maximum plane wave equivalent power densities 
described in Table 274-L.In addition, the FCC has pre-empted local jurisdictions from 
denying applications on the basis of harmful radio frequency emissions;'thus, the protocol 
has been to apply those regulations that were clearly intended for these facilities until such 
time that I could develop a clear calculation demonstrating that the declared ERP values 
weie equivalent to the ERP thresholds as defined by the Z,on:ng Code. I have spared you the 
mind-numbing equations for predicting RF fields in ERP and EIRP values, which appear to 
involve calculations of logarithmic power gain, in dB, and nR2 functions subsequently 
divided by power, gain, and EIRP values. Therein may lie a formulaic solution tl"at allows 
for a translation to thg City's threshold, but it is beyond my technical abilities to discover it. 

More problematic are'Pre-Application Conferences and Conditional Use Reviews. It is 
.difficult to explain in a Pre-App why certain provisions apply when it appears that others 
should. Those planners in the DSC who are rotating through Pre-App research shifts are 
correctly identifying criteria not intended for these facilities based on the 100 watts ÐRP 
threshold, Current Conditional Use Revíews are also problematic, and one in particular has 
already been identified to staff by a neighborhood activist as destined for appeal, although 
cumently on somewhat dífferent issues. However, I am highly certain that this issue would 
bec'ome readily apparent during the close scrutiny of the record on appeal. In addition, 
ottrer cases are in currently process (LUR 00-OO2OO CU) where the applicant has declared 
444 watts ERP, but tlle facility is a low-powered wireless communications monopole for 
Sprint PCS. As a result, it is awkward to apply the approval criteria intended for this sort of 
application, and tJre applicant is expressing some justifiable frustrations with the situation. 

It appears that we need to address this awkward threshold in some manner, and ø¿rcklu, so 
that both planners and applicants have sor.ne suret5r about which regulations are 
applicable. This issue is not going to go away, a-rrd future and pending applications are 
hindered by a cloud of uncertainty. I hope this explanation captures the essence of the 
problem. I conclude that our threshold distinction for these facilities is not adequate for the 
operational reality of this class of RF emission facilíties, and our options are: 

o 	Ask the City Attorney to determine if the FCC has a regulation which supercedes the 
znning code's ERP threshold and therefore our authority to apply this regulation 

o 	Amend Chapter 33.274 

Margaret Mahoney 
Susan McKínney 
Phil Nameny 
Mark Walhood 
Shannon Buono 
Cary Pinard 
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VERAK¡iTZ, MAYOR 
GIL KELTBY, DIRECTORCTTY OF PORTLAND, OREGON 
19OO S.W. FOURTH AVENUE. ROOM 4IOO 

POKTLAND, ORECON 9720 I-5350 

TELEPHONE: (503) 823-7700 

FAX: (503) 823-7800 
E-mall: pdxplan@ci.portland.or.us 

BIJREATJ OF PLAI\INING 

MEMORANDUM 

To: Cary Pinard 
From: Barry Manning 
Date: June 14,2OOO 

RE: Code Issues in Chapter 33.274 

This memo summarizes some of the issues regarding code changes that may be 
needed in Chapter 33.274. Most of this was detailed in a May 12 memo from Sylvia 
Cate regarding Effecdve Radiated Power (ERP) as a review threshold. 

The code was rewritten in L997 to include new development standards, new approval 
criteria and revised review procedures to better address changes in wireless 
telecommunications facilities and ttreir impacts. Essentially, the intent of the code is 
to: 

. 	 allow co-location of low power wireless telecommunications antennas on existing 
permitted towers outright; 

. 	 allow placement of low power wireless telecommunications antennae on existing 
buildings, structures or new towers in C; E or I zones if they are more than 50 feet 
from an R zone and do not exceed height requirements of the zone; 

o 	provide conditional use review processes for facilities that are not allowed outright 
that are appropriate for tl.e type facility proposèd. 

In tlre IggT code revisions for RF facilities, lOO watts ERP was set as the threshold to 
distinguish low pow€r wireless communications f¿icilities from larger, more powerful 
facilities. The power threshold was set at 100 watts ERP, based. on what the city 
understood the power of these facilities to be and was developed with industry input. 
In a concurrent process, the FCC determined power ülnits for three $rpes of wireless 
communications facilities: cellular, PCS, and SMRS. In general, it appears that these 
types of facilities are authorized by tlre FCC to routinely operate at or below 1000 
watts ERP. 

The problem is that many of the wireless telecommunications facilities that are now 
proposed are triggering conditional use reviews because they have ERP ratings that 
exceed 1O0 watts. For example, a PCS antenna proposed to be co-located on an 
existing tower in an C, E or I z.one would be the type of facility we would like to allow 
outright, but the power output over 100 watts EFIP makes it a Tþe III conditional use 
review. On the other hand, if the facility were proposed on a new tower, it would be 
allowed outright. A further problem exists in that the conditional use review criteria 
developed specifically to address wireless communications facilities is not applicable, 
because they were established with the 10O watt ERP maximum threshold. The 
criteria for those facilities that exceed lOO watts ERP are tlre same as were in effect 
prior to tlle code revisions. 

AN EQUAL OPPORTUNITY EMPLOYER
 

CITY GOVERNMENT TNFORMATON TDD (FOR HEARINO ANDSPEECH IMPAIRED): (503) 823-68ó8
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July 17,2000 
Page 2 

The perrrrit centerand development review staff are encountering problems with the
code with applications for new facilities over 100 watts ERP. oeîeìopment review staff
has recorrmended that the code be amended. I would like to d.iscuss the next steps in
the process and determine how to proceed. It is possible tJ.at the Healy Heights
Radiofrequency Advisory Board could be helpful in resolving some of the quèstions
about whether the 100-watt threshold is apfropriate, and cãuld ad.vise us on revision 
to the cod.e. 
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q' CHAPTER 33.274 

RADIO FREQUENð/ TRANs'i^rSsroN FACTUITTES 

These omendments will confor:m 1¡tlø 33 to thø City Council's odopted Cable OÍfice right­

of-wcy fronchise policy for wireless focilities ond Federol Communicqtions Commission (FCC) 

regulotions. Tlre ihreshold of 100 wotts eflectiverodioted power (ERP) is outdoted, 

poiticulcrly for cellulor telaphones, becousø of chonges in rodio communicotion tøchnology 

ond in the FCC standords. fn addition, this threshold impedes implementation of the 

franchise policy, which is intended to encourage plocement of cellulqr telephonø eguipment 

in the righi,of-woy whenøver possible. These qmendments ProPose to increose 100 wotts 

ERp to lg00 wotts ERP in n ort plo.* in this chapter ond in thø conditionol use opprovol 

criterio in 33.815.225. 

Some cellulor telephone technology operates with focilities of 100 watts, or less, ERP. 

Newer wireless tethnology operotes at higher frequencies ond requires higher ERP to 

cchieve thø some Though these two technologies provide the some service, 
"ou"roj..operotors of higher freluaty w¡reless facilities ore subject to o highør review sfondord 

under the current code. All wireless telephone providers were intendød to be reviewed 

under the approvol criterio currantly stoted for focilitiøs of less than 100 wotts ERP. 

Increasing ihe threshold to lg00 wotts ERP will level the f ield for all providers ond make 

the zoning codørqulations consistent with FCC regulotions. 

33.274.030 Facilities Exempt from thís. Chopter 

Thø first omendment sets thø threshold for review of existing focilities thqt increose their 

emission levet to be consistent with the other thresholds for review. The second 

omendmenf is-th-e-firstpfuevqfslpleq99{bq¿-tb-e- F3lfsloised from 100 wotts to 1'000 

wotts. 

39.274.035 Facilities Áltowed wíthout o condítionol user Review 

rncreosing th¿ threshold,to 1,000 wotts ERP allows porogrcph c., D. ond E. to be deleled 

becouse fie circumstoncä described in them are covered by porogrophs A. ond B. 

C"d" M"i"t"n""* 2OO+ pot" lA, lB and 2 - StaflTraining Packet 
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Part 18 Adopted Code A¡nendment 

CHAPTER 33.274 
RADIO FREQTTENCY TRANSMISSION FACILTTTES 

(Amended by: Ord. No. 166920, effective IO/1193¡ Ord. No. L65376, effective 5129/92; Ord. No. 

l7lTlS,effective ll/29/97; Ord. No. 174263, effective 4/l5l00,l 

Sections:
 
33.274.OLO Purpose
 
33,274.Cr20 When the Regulations Apply
 
33.274.025 When a Conditional Use Review is Required 
33.274.030 Facilities Exempt from This Chapter 
33.274.035 Facilities Allowed Without a Conditional Use Review 
33.274.040 Development Standards 
39.274,050 Procedures for Conditional Use Review 
33.27 4.060 Registration of Existing Facilities 
33.27 4.O7 O Measurements 
33.274.080 Review of Radio Frequency Transmission Facility Regulations 

gg.274.Ogo Facttltles Etrempt from thls Chapter 
All of the following are allowed without a conditional use and are exempt from t.t¡e 

It regulations of thís chapter: 

,! 
:. A, 	Emergency or routine repairs, reconstruction, or routine maintenance of 
I previously approved facilities, or replacement of transmitters, antennas' or 
t 
Ir other components of previously approved facllldes which do not create a 
t: significant change in visual impact or an increase in radio frequency emission 
Ð 

levels abo,ye,1.OOO watts P ; 

bt 
È	 

B. through J. [No changelH 
t: 

I 
& K. Facilities operating at f€e 1.000 watts ERP or less, locating on any existing 
n radio transmission tow-enthat-has-been spp-rsv.g¿ as a çonditional-uÊe_ 9I 

allowed under Section 33.274.035, below. Ttiangular "top haP style antenna 
Ë	 

mounts are prohibited. Antennas must be mounted to a tower eitÍ¡er on davit 
arms that are no longer tJlan 5 feet, flush with tlee tower, or within a unicell 
style top cylinder. 

3;9,274.0i95 Facilltlee Allowed Wlthout a Gondltlonal Use Revlew 
Atl of tfre following are allowed without a conditional use but are subject to the 
development standards in tl.is chapter: 

A. 	Facilities in C, E, or I zones operating at {eO f .OOO watts ERP or less, mounted 
. 	 on an existing building or other non-broadcast structure provided that the 

facility is more than 5O feet from an R zone. 

B. Facilities iri C, E, or I zones operating at *O0 I.OOQ watts ERP or less, 
i 

supported by a new tower provided that: 

1. 	The tower is more than 50 feet from an R zone; 

2. 	The tower'meets the height requirement for buildings in the base zone; and 

3. 	The tower is more than 2,000 feet from any other facility that is supported 
by a tower not operatgd bv the applicant 

C,ode Maintenance 2004 Parts 14, 19 and 2 - StaIf Training Packet 
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Commentory 

33.?74.O35 Fqcílíties Allowed W¡thout o Conditíonol User Revíew (contÍnued) 

Increosing the threshold to 1,000 wotts ERP ollows porogroph 6., D. ond E. to be døleted 
becouse the circumsfonces described in them are covered by porogrophs A. ond B. This olso 

mqkes Title 33 consisient with the federol lows thot re4ulate wireless focilities. 

33.274.O4O DevelopmenT Stondords 

This qmendment chonges the ERP from 100 wofts fo 1,000 wotts. 

Code Maintenance 2004 Parts 14, lB and 2 - StaflTtaining Packet 
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G- Faeiüties fur.ê e 

t*rat tlre faeiliÐ ie *ere t*ran SO-feet frenr a¡r R zene 

e 	 faeiUËes in et g¡-er l æ 

2-.'. The tewer-'neets t&e height reqnkemertjer bu:rdings in t}re base sone; a$d 

3, -Tt¡e telveris mere tåan.2¡e0O feet *oæ a¡ry et*rer faei$Ð t*rat is.cupperted 
h¡a+n¡er' 

gg.27 4.O& Development Standards 

A. through B. [No change] 

C. Generalrequlrements
 

I through 10 [No change]
 

11. Mounting device. The device or structure used to mount facilities 
operating at *OO f .00O watts ERP or less to an existing building or other 
non-broadcast structure may not project more tt¡an 10 feet above the roof 
of tl'e building or other non-broadcast structure. 

12. [No change] 

D.	 Addlttonat requlrements in OS, & C, and E)!( zones a¡d ErG and I zones 
wtth¡n 5O feet of an R zone. 

1. 	Purpose. These additional regulations are intended to ensure that iacilities 
operating at fOO 1.000 watts ERP or less have few visual impacts. The 
requirements encourage facilities that look clean and uncluttered. 

2. 	Standards. In addition to the regulations in Subsection C., above, facilities 
operating at *OO 1.OOO watts ERP or less located in OS, R, C, or EX zones 
or EG or I z¡nes \Ã¡ithin 50 feet of an R zone must meet all of the following 
standards: 

i 

ia through c [No changeJ 

E.	 [No changel 
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Commentara 

33.274 Rodio Frequency Tronsmission Focilities (contínued) 

33.274.OW Procedures for Conditionol Use Review 

A. Type I procedure. 

The first omendment eliminctes the Type f procedure for Rodio Freguency 

Tronsmission Focilities ond ossiqns equipment ossocioted with ond RF focilities thot 
ore in fhe ROW o Type T reviaw þrocedure. 

The Ccrble OÍfice fronchise policy for wiretess focilities seeks to hove rodio 

freguency tronsmission focilities operoting of 1,000 wofts ERP or less ploced in lhe 
right-of-woy os much cs possíble. However, some ossocioted eguipment is too lorge 

to be plocøá on poles ond sometimes the sidewolk and plonting oreo do not hove 

anough room for additionql fixtures. fn sotn¿ coses this equipment con be plocød on 

on existing building but in mony coses it has to be ploced on the ground. Under thø 

current regutotions equipment ossocioted with tronsmission focilities in fhø right­
of-woy must go through o Type TTIreview procedure. Assigning lhese reviews to 
the Type I review will encourogethø plocement of the tronsmission facility in the 
ROW. 

Code Maintenance 2004 Parts 14, 18 and 2 - Staff Training Packet
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33.274.05O Procedures for Conditional Use Review 
Unless exempted by 33.274.030 or 33.274.035, above, all Radio Frequency 
Transmission Facilities are reviewed through the procedures stated below. 

A. Ilpe I procedure. ies 
ing-or 

In gll zones...requests for e-qgipment 
cabinets.or shelters located.on_private propertv associated with Radio 
Ttansmíssion Fapjli-tjgs mgun-tgd in a right-of-wav are processed through a 
T.Vpe I procedure. 

B. I}pe II procedure. Requests for Radio Frequency Transmission Facilities 
operating M at 1.000_watts ERP or !çss to be located on ¿ìn 
existing building or other non-broadcast structure in an OS or R zone or C or 
EX znne \¡rithin 50 feet of an R ?Ãtre aire reviewed througtr a Ilpe II procedure. 

C. Ilpe III procedure. All óther requests for Radio Frequency Transmission 
Facilities are reviewed through a $pe III procedure. 
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Commentory 

CHAPTER 33.420
 
DESIGN OVERLAY ZONE
 

33.420.045 Exernpf From Design Review 

N. Rodio freguency transnission focilities 

This section is onother locotion in Titlø 33 where the ref erence to 100 wqtts ERP is 

recommended fo be omended to 1,000 wotts ERP. 
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Part 18 Adopted Code Amendment 

cIIAIyrER 33.420 
DESIGN OVERLAY ZOT{E 

3g.42O.O45 Dxempt From Design Revlew 
The following items are exempt from design review: 

A. through M. [No change] 

N. 	Radio frequency transmission facilities operating at *OO 1.0òO watts ÐRP or 
less that are added to the faeade of an existing penthouse that contains 
mechanical equipment provided the antenna and any accessory equipment are 
no higher than tJre top of ttre penthouse and painted to match' 

O. through Q. [No change] 
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Commentory 

CHAPTER 33.815
 
CONDITTONAL USE5
 

33.815.225. Radlo Freguency Transmission Facilities 

These omendmønts moke the review criterio consistent with the chonges recommended in 

33.?74,Rodio Frequørcy Tronsmission Focilities. The chonges in thot chopter moke Title 33 

consistent wifh th¿ City Council odopted Cable Office right-of-woy fronch¡se policy for 
wireless focilities ond FCC regulotions. An oddition to the criterion reguires docunentotion 

os to why the fccilify connot be.ploced in the right-of-woy. This is consistent with the City 

Council opproved utilities fronchise policy, which seeks to encouroge RF focilities fo be 

plcced in the ROW when ever f edsible. However, the ronge of reasons why o focility connot 

be locoted in the righi-of-woy includes but is not lirnited to: pole height, locotion, ond 

ovoilobility, thø feosibility of plocing the focility in the right-of-woy,the lqck of o signed 

ogreement with the City; ond the applicaht's business preferences for plocøment on privote 

property. 
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Part 18 Adopted Code Amendment 

CIIAPTER 33.815
 
COIÍDITIONAL USES
 

33.815.225 Radto Frequency Transmission Facllltles 
These approval critería allow Radio Frequency Transmission Facilities in locations 
where there are few impacts on nearby properties. The approval criteria are: 

A. 	Approval criteria for facilities operating at -l€O 1O00 watts ERP or less, 
proposing to locate on an existing buildíng or other non-broadcast structure in 
an OS or R zone or in a C, E, or I zone v¡ithin 50 feet of an R zone: 

1 through 3 [No change] 

B. Apprgval criteria for facilities operating at *ee 1000 watts ERP or less, 
proposing to locate on a tower in an OS or R zone, or in a C, E, or lznn.e within 
50 feet of an R zone: 

1. The applicant must prove that a tower is the only feasible way to provide 
the serwicejncluding documenW 
cannot feasiblv be located in a right:of-wav; 

2. through 6. [No changeJ 

C. 	Approval criteria for facilitres operating at *Oe 1OO0 watts ERP or less, 
proposing to locate on a tower in a C or EX zone more than 50 feet from an R 
mtle: 

1. 	The applicant must prove that a tower that is taller than the base zone 
height stan¿ar¿ allows or is within 2,000 feet of another tower is the only 
feasible way to provide the service. includrng documentaü 
nrpposed faciliW pannot feaçiþlv be located in a rieht:of-Y,tgy; 

2. through 6. [No change] 

D. 	[No change] 
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B¡r.rrl¡,1r.¡ F. Dewson lII, PE 
Tnov¡,s M. Ecrp¡-s, PE 
SrprxBx S. I¡crwooo, PE 
D¡vlp J. Pnrron, PE 
Enrc C. Swansor, PE 

T¡lolres S. Gonro¡1, PE 
M¡cr¡.rl H. MsHrcaN, EIT 

H¡tnrnlo & DAV/soN 
C ONSTILTING ELECTRICAI ENGINEERS
 

95OO GREENWOOD AVE. N.
 

SEATTLE, WASHINGTON 98 I 03
 

T¡r¡rHoNr (206) 783-9 l5 I 
F¡ c srv nn (206) 7 89 -9 83 4 
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January 5,2012 

Honorable Mayor Sam Adams and 
City Commissioners 
City of Portland 
1221 SW 4'h Ave. 
Portland, OR 97204 

Re: LA fl-125536 CU AD (Verizon \ilÍreless) 

Dear Mayor Adams and Commissioners: 

Hatfield & Dawson Consulting Engineers has been retained to review the prior written 
testimony of Mr. JeffCulley of Verizon Wireless, and the prior written testimony of Mr, David 
Pinion of Hatfield & Dawson, with regard to the above-mentioned case. Specifically, we have 
been asked to review prior evaluations of the proposed Verizon Wireless personal wireless 
telecommunication facility "POR FOSTER" for compliance with current Federal 
Communication Commission (FCC) regulations regarding human exposuïe to radio frequency 
(RF) and electromagnetic fields (EMF), and maximum Effective Radiated Power (BRP) limits. 

Qualifications 

I am an experienced radio engineer whose qualifications are a matter of record with the 
Federal Communication Commission. I am ar: engineer in the firm of Hatfield & Dawson 
Consulting Elechical Engineers. I am a Registered Professional Engineer in the states of Oregon 
and Washington. I also hold an FCC General Radio Telephone Operator License, number PG­
13-10466.I hold a Bachelors Degree in Electrical Engineering from Seattle University, and have 
been employed as an engineer at Hatfield & Dawson since 1999. Prior to joining Hatfield & 
Dawson I worked as an RF design engineer for a nationwide cellular provider. 
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Documents Reviewed 

I have reviewed the following documents that have been submitted into the record in this 

1. -_ Record Exhibit A-2 (Eneineerine Certification tom Mr. David Pinion of Hatfield 
& Dawson. dated March 2011 (superseded). 

2. 	 Record Exhibit A-3 (Revised Report from Mr. Dqvid Pinion of Hatfield & 
Dawson. dated Auzust 2011). 

3. 	 Record Exhibit H7 (Letter from Mr. Jeff Culley of Veriz.on Wireless. with 
allotments. dated 9/2611 1). 

4. 	 Record Exhibit H28(a) (Supplement to Revised Report from Mr. David Pinion of 
Hatfield & Dawson, dated October 2011_.. 

Conclusion 

Based upon my professional experience, the information and conclusions contained in the 
above-mentioned exhibits are professionally credible and are consistent with standard industry 
practice concerning wireless network design and compliance with current FCC ERP, RF and 
EMF regulations. I find the per channel ERP values and number of channels specified by Verizon 
for use at the proposed POR FOSTER site to be consistent with those provided by Verizon and 
other providers for use at similar sites reviewed by Hatfield & Dawson. Mr. Pinion's reports are 
based on the calculation methodology specified in OET Bulletin 65 Evaluating Compliance with 
FCC Guidelinesþr Human Exposure to Radiofrequency Electromagnetic Fields published by 
the Office of Engineering & Technology of the Federal Communications Commission. 

I will be available at the City Council hearing on January 11,2012, if you have any questions. 

Respectfi.rlly submitted, 

Thomas S. Gorton, PE 
Hatfield & Dawson 
Consulting Electrical Engineers 
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APPLICANT'S PROPOSED
 
F'INDINGS
 

ln
 
LA Í-n3536 CU AD (Verizon Wireless)
 

I. CONDITIONAL USE APPROVAIJ CRITERIA 

3q.815.225 Radio Frequency Transmission Facilities 

(C) 	Approval criteriaforfacilities operqting at 1,000 watts ERP or less, proposing to 
locate on a tower in a C or EX zone more thøn 50 feet from an R zone: 

33.8.1s.22s(Ct(1) 

(1) 	 The applícant must prove that a tower that ís taller than the base zone height 
standard allows or is within 2,000 feet of another tower is the only feasible wqy to 
provide the service, including docum;entøtion as to why the proposedfacitìty 
cannot feasibly be located ín ø right-of-way. 

Proposed Findings: There is substantial evidence in the record that the proposed tower 
is within 2,000 feet of another tower, but that the proposed tower is the only feasible way 
to provide the service, including documentation as to why the proposed facility cannot 
feasibly be located in a right-of-way. 

The applicant has documented a gap in service capacity and coverage. (See Exhibits A-1, 
FI-7 and 28). As part of the applicant's analysis within the search ring, the applicant 
identified three options for providing the needed service. These options include potential 
colocation on an existing tower within the search ring, potential colocation on an existing 
rooftop facility within the search ring, and potential colocation within the right-oÊway on 
SE Foster Road, within the search ring. 

Colocation on Existing Tower. This option was discussed in detail in the applicant's 
materials and in the staff report. Evidence in the record shows that colocation on a 
nearby tower is not feasible because Verizon's coverage objectives cannot be met due to 
inadequate tower height. In addition, space constraints on the site prevent the applicant 
from locating its ground equipment within the leased area or in other available areas on 
the site. This option is therefore not feasible. 

Colocation on Existine Rooftop Facility. This option was also discussed in detail in the 
applicant's materials and in the staff report. Evidence in the record shows that colocation 
on a nearby rooftop facility is not feasible because the structural integrity of the rooftop is 
not capable of supporting the applicant's antenna. In addition, evidence in the record 
shows that it is not feasible for the applicant to locate needed ground equipment on the 
site. This option is therefore not feasible. 
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Colocation within the ROW. This option was discussed in detail in the applicant's 
materials and in the staff report, The Bureau of Transportation also commented on this 
option. Evidence in the record shows that colocation within the public ROW on SE 
Foster Road is not feasible because there is insuffrcient arca within the ROW to locate 
needed equipment and cabinets. Based upon city GIS information, the Bureau of 
Transportation indicated that there are multiple underground service laterals that would 
make it problematic to locate needed equipment and cabinets underground within the 
search ring. PDOT has determined that above grade or below grade installation of 
needed equipment and cabinets would not be feasible in the ROW on SE Foster Road 
within the search ring. For all of these reasons, colocation within the ROW along SE 
Foster Road is not feasible. 

Overall, there is substantial evidence in the record that the proposed tower is the only 
feasible way to provide the needed service. This criterion is therefore met. 

33.81s.22s(C)(2) 

Ø 	 The tower, including mountíng technique, must be sleek, cleqn qnd uncluttered. 

Proposed Findings: Evidence in the record shows that the tower design, including the 
mounting design, will be sleek, clean and uncluttered. The 45-foot monopole will be 
sleek and clean in appearance as shown by the photos and plans in the record. The 
photos also show that the mounting design and antennas will be attached to the pole in an 
uncluttered way. The submitted plans show davit arms approximately 2 feet in length 
supporting alaterul mounting bar that the antennas are mounted on. No "top hat" style 
antenna mounts are proposed, and there will be no grating around the mounting device. 
This mounting configuration and overall design is as sleek, clean and uncluttered as 
possible. This criterion is therefore met. 

31.81s.22s.(C)(3) 

(3) 	 Accessory equipment associated with the facility must be adequately sueened. If 
q new structure will be built to store the accessory equipment, the new structure 
must be designed to be compatible with the desíre character of the surrounding 
area. 

Proposed X'indings: Evidence in the record shows that accessory equipment associated 
with the facility will be adequately screened and that the small structures that will be built 
to store accessory equipment and screen the proposed generator will be designed to be 
cornpatible with the desired character of the surrounding area. Evidence in the record 
shows that the perimeter of the property along the west, south and east property lines is 
surrounded by a concrete wall that screens the site from adjacent uses. In addition, 
evidence in the record shows that there is an existing building directly north of the 
proposed facility that screens the accessory equipment associated with the faciiity from 
adjacent uses. 
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With regard to the desired character of the area, there is substantial evidence in the record 
that the small equipment shelter that will be built to screen the accessory equipment 
associated with the facility and the matching wall that will be built to screen the 
emergency generator will be compatible with the desired character of the sunounding 
area. These structures will provide complete visual screening of the equipment and will 
be more compatible with the surrounding area and the desired character of the 
commercial area along SE Foster Road, The staff report at pp. 10-11 provides detailed 
findings concerning the desired character of the area that adequately explain why these 
small structures will be compatible with the desired character of the area and the purpose 
of the CG zone. It should also be noted that by placing this accessory equipment in an 
equipment shelter/building, the site will become more conforming, because this 
equipment will not be used as an external work activity area or an area for exterior 
display, as much of the site is now. For all of these reasons, there is substantial evidence 
in the record that this criterion can and will be met. 

33.81s.22s(C)(1) 

(4) The visual impact of the tower on the surrounding area must be minimized. 

Proposed Findings: There is substantial evidence in the record that the tower will be 
located as far away from adjacent residential uses to the west as possible, within the 
leased area. As noted in the staff report, PCC 33.815.225(BX3Xa)-(e) lists several ways 
that visual impacts can be minimized. The evidence shows that the applicant has utilized 
two of these methods to minimize visual impacts on the surrounding arca. First, the 
applicant has limited the height of the tower to 45 feet, which is a permitted height in the 
base zone. Second, the applicant has located the tower as far away from the adjacent 
residential uses to the west as possible, given the lease area, and has located the tower 
behind the main building on the site for additional screening. The facility itself is 53 feet 
away from the adjacent residential zone, and is approximately 110 feet away from the 
nearest residential structure. For all of these reasons, the visual impact of the tower on 
the surrounding area will be minimized. 

In addition, evidence in the record shows that the visual context of the surroundingarea 
includes a significant amount of overhead infrastructure, including numerous 45-foot tall 
utility poles. These 45 foot tall poles are located along most of the streets in the 
surrounding area. In addition, there is a set of 65-foot tall utility poles located along SE 
70th Street and SE 65th Street, near the site. As a result, this neighborhood, like many 
others in Portland, contains a significant amount of overhead infrastructure that provides 
electrical power, land-line phones, cable and street light service to homes and business in 
the area. The height of the proposed 45-foot wireless monopole is similar to the existing 
overhead infrastructule in the area. On the other hand, the overall design of the proposed 
45 foot wireless monopole is more sleek and uncluttered than other overhead 
infrastructure in the surroundingarea,because most of the existing overhead 
infrastructure has multiple davit arms of varying lengths that often support multiple 
attachments, including various wires, transformers and mounting devices. 
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Evidence in the record also shows that within the existing visual context of the 
sunoundingarea,the visual impact of the tower will be minimized because the height of 
the proposed 45-foot monopole is consistent with or less than the height of existing 
overhead infrastructure in the surrounding area. Unlike overhead power, cable and 
telephone poles that support overhead wires, the proposed monopole provides wireless 
services, and in doing so, creates less visual impact than similar or taller power, cable or 
telephone poles in the surrounding area. For all of these reasons, and for the reasons 

discussed in the staff report and applicant's narrative, there is substantial evidence in the 
record that this criterion will be met. 

33.815.22s(C)(s) 

(5) Public benefits of the use outweigh any impacts which cannot be mitigated. 

Proposed Findings: There is substantial evidence in the record that the public benefits 
of the use outweigh any impacts that cannot be mitigated. 

The record shows that the most important public benefrt of the use is enhanced wireless 
telecommunication service in the area. The evidence shows that this enhanced wireless 
service provides a significant public benefit because it improves data transfer and voice 
communication, which in turn provides significant benefits to business, individuals, and 
emergency service providers who rely on wireless data transfer and voice commurication 
in order to respond to emergency service calls. 

These public benefits outweigh any impacts that cannot be mitigated. The impacts that 
cannot be fully mitigated are related to visual and radio frequency concerns expressed by 
the neighborhood. With regard to visual impacts, the height and design of the monopole 
will impact the surrounding area somewhat. However, as described above, the facility 
will not exceed the 45-foot height limit in the zone and it has been designed to be as 

sleek, clean and uncluttered as possible to help minimize the visual impact of the pole as 

much as possible. The pole has also been set back from the adjacent residential zone as 

much as possible. For these reasons, the public benefits of the use outweigh the visual 
impacts that cannot be mitigated. 

The RF impacts from the proposed facility include increased radio frequency emissions 
from the site. Evidence in the record shows that the proposed facility will meet emission 
standards established by both the city and the FCC. As a matter of federal law, the 
facility cannot and will not exceed federal RF emission limits. Evidence in the record 
conf,rrms that these limits will not be exceeded and that RF emissions from the facility 
will be well within city and FCC limits. Also, it should be noted that the Federal 

Telecommunication Act of 1996 prohibits local govemments from denying a request to 
construct a wireless facility based on radio frequency emissions, so long as the facility 
meets the standards set by the FCC. Because the facility can and will meet the RF 
standards established by the FCC, this application cannot be denied based on RF 
emission levels. 

+ 
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Overall, because the RF emission levels for the facility will meet established city and 

federal limits and the visual impacts from the facility will be mitigated as much as 

possible, and because there is a significant public benefit associated with the use, the 
public benefits of the use outweigh any impacts that cannot be mitigated. 

33.81s.22s(C)(6) 

(6) 	 The regulations of Chapter 33.274, Radio Frequency Transmission Facilitíes, be 

met. 

Proposed Findings: The relevant regulations of Chapter 33,274 are the development 
standards in33.274.040(C), discussed below. All of the applicable development 
standards in33.274.040(C) are met, except the landscaping requirement in subsection 
(CX9). The applicant has requested an Adjustment fiom that standard and the record 
shows that the approval criteria for the adjustment can and will be met. This criterion is 
therefore met. 

il. DEVELOPMENT STANDABDS 

33,27 !:0 40 D evelopment Standards Radio Frequency Transmission Facilities 

(C) 	General requirements 

(C)(l) Tower shøring. Where technicallyfeasible, newfacilities must co-locate on 

existing towers or other structures to qvoid construction of new towers. Requests þr a 

new tower must be accompanied by evidence that application was made to locate on 
existing towers or other structures, with no success; or that location on an existing tower 
or other structure is infeasible. 

Proposed Findings: As discussed above, there is substantial evidence in the record that 
colocation on an existing monopole located within the search ring is not feasible, even if 
the existing monopole was made taller, because it is not feasible for the applicant to 
locate its equipment on that site. This criterion is therefore met. 

(C)(2) Grouping of towers. The grouping of towers that supportfacilities operating at 
1,000 watts ERP or more on a site is encouraged where technicølly feasible. However, 
tower grouping may not result ín radio frequency emission levels exceeding the standards 
of this chapter. 

Proposed Findings: The proposed facility does not operate at 1,000 watts ERP or more. 
This tower grouping criterion therefore does not apply. 

(C)(3) Tower fìnish. For towers not regulated by the Oregon Aeronautics Division or 
Federal Aviatíon Administratíon, afinish þaìnt/surface) must be provided that reduces 
the visibility of the structure. 

Proposed FÍndings: There is substantial evidence in the record that the proposed tower 
does not require aviation warning paint or lighting and is not regulated in that way by the 
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OAD or FAA. Evidence in the record also shows that the monopole will have a typical, 
utilitarian grey matte fînish that will help reduce the visibilify of the structure. Therefore, 
there is substantial evidence in the record that this criterion will be met. 

(C)(4) Tower illumination. Towers must not be illuminøted except as requiredþr the 

Oregon State Aeronautics Division or the Federal Aviation Admínistration. 

Proposed Findings: The tower is not required by the Oregon State Aeronautics Division 
or Federal Aviation Administration to be illuminated and evidence in the record shows 

that it will not be illuminated. This criterion is therefore met. 

(C)(5) Radio frequency emission levels. All existing and proposed Radio Frequency 
Transmission Facilities are prohibitedfrom exceeding or causing otherføcilities to 

exceed the radio frequency emission standards specified in Table 2743-1, except as 

superseded by Part I , Practice and Procedure, Title 47 of the Code of Federal 
Regulations, Section LI3l0, Radio Frequency Radiatíon Exposure Limits' 

Proposed Findings: There is substantial evidence in the record that the proposed 

wireless facilþ will not exceed or cause other facilities to exceed the RF emission 

standards specified above. 

Evidence in the record shows that the applicant submitted three RF engineering reports 

for the proposed facility prepared by Mr. David Pinion at Hatfield & Dawson Consulting 
Electrical Engineers, showing that the facility will not exceed applicable RF standards 

and that it \ /ill not cause other facilities to exceed applicable RF standards. These reports 

are dated March 2011 (Rec. Ex. A-2), August 2011 (Rec. Ex. A-3), and October 20ll 
(Rec. Ex. (ft)(28)(a)). These repofis show that the proposed Verizon Wireless facility 
will be in compliance with current FCC and City of Portland regulations regarding radio 

frequency emission levels. 

For example, Mr. Pinion's report calculated the predicted "maximum worst-cass" power 

densities and unattenuated exposure levels that are predicted for this facility and has 

concluded that: 

"The proposed Verizon'Wireless facility will be in compliance with current FCC 

and city rules regarding minimum siting distances and public exposure to radio 

frequency electromagnetic fields. This conclusion is based on information 
supplied by Verizon representatives, and estimates at future RF exposure 

conditions, due to the proposed Verizon facility, and ambient conditions." (Rec. 

Ex. (H)(28)(a), p. 15) 

Mr. Pinion's report also surveyed RF exposure conditions near the project site and in the 

vicinity of the SBA monopole at 6514 SE Foster Road, which is the other wireless 

facility in the area. Mr. Pinion's report concludes that "RF emissions from the two 
facilities will be low enough to ensure that the cumulative RF exposure conditions due to 

those facilities will not exceed FCC limits in any publicly accessible location." (See Rec. 

Ex. (H)(28)(a)). For all of these reasons, there is substantial evidence in the record that 
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this facility will not exceed applicable city and FCC RF emission standards and that this 

criterion will therefore be met. 

(C)(6) Antenna requirements. The antenna on any tower or support structure must meet 

the minimum siting distances to habitable areas of structures shown in Table 274.2. 

Meosurements are made from points A and B on the antenna to the nearest habitable 
area of a structure nornally occupied on a regular basis by someone other than the 

immedíatefamily or employees of the owner/operator of the antenna. Point A is 

measuredfrom the highest point of the antenna (not the tower) to the structure, and Point 
B is measuredfrom the closest point of the antenna to the structure. 

Proposed Findings: There is substantial evidence in the record that the proposed 

antenna will meet the minimum siting distance requirements as shown in Table 274-2. 

The engineering report provided by Mr. Pinion shows that the new Verizon Wireless 

antennas will be at least l7 feet horizontally from the nearest property line and that they 

will be 19 feet above the roof line of the adjacent building. (Rec. Ex. A-3) Evidence in 
the record therefore shows that all of the Verizon Wireless antennas will be at least 25 

feet slant distance from the adjacent building, which is the nearest habitable space. 

Evidence in the record also shows that the proposed antennas will be approximately 45 

feet above grade, and will operate below 1,000 watts ERP. (^Seø staff report and Rec. Ex. 

2S(a). According to Table 274-2, antennas associated with this facility are required to be 

at least 15 feet from Point A, and at least 6 feet from Point B. Point A is the minimum 
distance from the highest point of the antenna to the habitable area of a structure. Point B 
is the minimum distance from the closest portion of an antenna to the habitable area of a 

structure. 

In this case, the record shows that the closest point from the antenna to the nearest 

habitable structure is 25 feet, which exceeds the minimum required distance of 15 feet 

from Point A, and 6 feet from Point B. This criterion is therefore met. The applicant 

notes that even if the ERP for this facility is between 1,000 watts and9,999 watts as 

alleged by some opponents, the distance to a habitable structure would still exceed the 

Point A and Point B minimum distances of 20 feet and 10 feet respectively as shown on 

Table 274-2. This criterion will therefore be met. 

(C)(7) Setbaclrs. AII towers must be set back at least a distønce equal to 20 percent of 
the height of the tower or 15 feet, whichever is gteater, from all abutting R and OS zoned 

property and public streets. Accessory equipment or structures must meet the base zone 

setback standards. 

Proposed Findings: Evidence in the record shows that the fenced area where the 

proposed monopole and accessory equipment will be located is 53 feet from the nearest 

property line. This criterion requires the proposed monopole to be setback 15 feet from 
the property line. (Since 20 percent of the 45-foot monopole height is 9 feet, the 1S-foot 

setback in subsection (C)(7) applies.) The accessory equipment is also iocated at least 53 

feet from the closest property line and also significantly exceeds the required setback. 

The base zone setback standard for the CG zone allows a 0-foot setback, unless the 
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property line abuts an R zoned lot. In that case, the rear lot setback is 0 feet and the side 

yard setback is 5 feet, as described in Table 130-4. This criterion is therefore met. 

(C)(S) 	Guy anchor setback. Tower guy anchors must meet the main building setback 
requirements of the base zone. 

Proposed Findings: Evidence in the record shows that the applicant is not proposing 

any guy anchors. This standard therefore does not apply. 

(C)(9) Landscaping and screening. The base of a tower and all accessory equipment or 
structures located at grade must be fully screened from the street and any abutting sites 

as þllows: 

(a) 	 In C, E or I zones more than 50 feet from an R zone. A tower and all accessory 
equipment or structures located in the C, E, or I zones more than 50 feet from an 

R zone must meet the following landscape standard: 

(1) 	 Generally. Except as provided in (2), below, a landscaped qrea that is at 
least 5 feet deep and meets the L3 støndard must be provided around the 

base of a tower and all accessory equipment or structures. 

Ø 	 Exception. If the base of the tower and any occessory equipment or 
structures are screened by an existing buildíng or fence, then some or all 
of the required landscaping may be relocated subject to all of the 

following standards. 

o 	The building or fence must be on the site; 

. The fence must be at least six feet in height and be totally sight-obscuring; 

o 	The relocated landscaping must meet the IL2 standards. The relocated 
landscaping cannot substitute þr any other landscaping required by this 
Title; and 

. 	 If any part of the base of the tower or accessory equipment is not screened 

by a buildíng or fence, 5 feet of L3 landscaping must be provided. 

Proposed Findings: There is substantial evidence in the record that the base of the 

tower and all accessory equipment located at grade will be fully screened from the street 

and from any abutting sites, because the base of the tower and the proposed accessory 

equipment and structures will be screened by a 6 foot high concrete barrier and existing 
buildings. The base of the tower and the proposecl accessory equipment will also be 

screened by a site-obscuring fence, an equipment shelter and by a matching wall around 

the proposed emergency generator. The screening requirement in this criterion will 
therefore be met. 

The applicant has requested an adjustment from the landscape requirement in this 
criterion. Because the adjustment criteria can and will be met through a condition of 
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approval, the landscape requirement in this criterion either does not apply or will be met 
through approval of the proposed adjustment. This criterion will therefore be met. 

(C)(10) Tower design. 

(a) 	 For a tower accommodating a Radio Frequency Transmission Facility of 100,000 
wqtts or more, the tower must be designed to support at least two additional 
transmitter/antenna systems of equal or greater power to that proposed by the 
applicant and one microwave facílity, and at least three two-way antennas for 
every 40feet oftower over 200feet ofheight above ground. 

(b) 	 For any other tower, the design must accommodate at least three two-way 
antennas þr every 40 feet of tower, or st least one two-way antennafor every 20 

feet of tower and one microwave facility. 

(c) 	 The requirements of Subparagraphs a. and b, above may be modified by the City 
to provide the maximum number of compatible users within the radio frequency 
emission levels. 

Proposed Findings: Evidence in the record shows that the proposed 45-foot monopole 
is not a radio frequency transmission facility of 100,000 watts or more, so subsection (b), 
rather than subsection (a), applies. Evidence in the record shows that the proposed 
facility will accommodate at least three two-way antennas for every 40 feet of tower, or 
at least one two-way antenna for every 20 feet of tower and one microwave facility, 
because 9 two-way antenna are proposed on the proposed 45-foot monopole. This 
criterion is therefore met. 

(C)(l1) Mounting device. The device or structure used to mountfacilities operating at 
1,000 watts ERP or less to an existing building or other non-broadcast structure may not 
project more than I0feet above the roof of the building or other non-broadcast structure, 

Proposed Findings: Evidence in the record shows that the proposed anternas will be 
mounted on a monopole and will not be mounted on any existing building or other non­
broadcast structure. This criterion therefore does not apply. 

(C)(12) Abandonedfacilities. A tower erected to support one or more Federal 
Communication Commission licensed Radío Frequency Transmission Føcilities must be 
removed from a síte if no facility on the tower has been in use for more than six months. 

Proposed Findings: Evidence in the record shows that the applicant has agreed to 
remove the tower and accessory equipment within six months of non-use. Evidence in 
the record indicates that the lease between Verizon Wireless ancl the property owner 
addresses abandonment and removal of the facility. This criterion will therefore be met. 
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(D) Additional requirements in OS, R, C, and EX zones and EG and I zones
 
within 50 feet of an R zone.
 

(D)(l) Purpose. These additional regulations are intended to ensure thøtfacilities 
operating at 1,000 watts ERP or less høve few visual ìmpacts, The requirements 
encourage facilities that look clean and uncluttered. 

(D)(2) Standards. In addition to the regulations in Subsection C., above, facilities 
operating at 1,000 watts ERP or less located in OS, R, C, or EX zones or EG or I zones 
within 50feet of an R zone must meet all of theþllowing standards: 

(a) Antennas mounted on towers. Triangular "top het" style antenna mounts 
are prohibited. Antennas must be mounted to a tower either on davit arms that 
are no longer than 5 feet, flush with the tower, within a unicell style top cylinder, 
or other similar mounting technique that minimizes visual impact. 

(b) Antennas mounted on existing buildings or other non-broadcast 
structures. This standard only applies to facilities located in OS or R zones or 
within 50feet of an R zone. The visual impact of antennas that are mounted to 
existing buildings or other non-broødcast structures must be minimized. For 
instance, on a pitched roof an antenna may be hidden behind afalse dormer, 
mountedflush to thefaçade of the buildíng and painted to møtch; mounted on a 
structure designed with minimal bulk and painted to fade into the background; or 
mounted by other technique that equally minimizes the visual impact of the 
antenna. The speciJic technique will be determined by the conditional use review. 

(c) Lattice. Lattice towers øre not allowed. 

Proposed Findings: Evidence in the record shows that the proposed facility will be 
located on C zoned property more than 50 feet from an R zone. The criteria in subsection 
(DX2) therefore do not apply. Opponents assert that this subsection should be interpreted 
to mean that any project located in an OS, R, or C zore,regardless of whether or not it is 
located within 50 feet of an R zone, must meet the standards in subsection (D)(2). Based 
on the text and context ofthe standard and the facts in the record, the applicant agrees 
with the interpretation and conclusion of staff that this criterion does not apply. Even if 
the opponents' interpretation is correct, however, there is substantial evidence in the 
record that the criterion in subsection (D)(2) will be met, because, as required in 
subsection (D)(2)(a), no top hat style antenna mounts are proposed. Evidence in the 
record shows that davit arms will be approximately 2 feet in length and flush with the 
tower, within a unicell style top cylinder or other similar mounting device that minimizes 
visual impact. The evidence also shows that subsections (D)(2)(b) and (c) do not apply 
because the antennas will not be mounted on an existing building or other non-broadcast 
structure, nor will they be mounted on a lattice tower. If the criteria in subsection (D)(2) 
applies, it therefore will be met. 
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ilI. ADJUSTMENT CRITERIA 

33.805.010 Approval Criteria 

Adjustment requests will be approved if the revìew bodyfinds that the applicant has 
shown that approval criteria A. through F. below have been met. 

(A) Granting the adjustment will equally or better meet the purpose of the regulation 
to be modified; and 

Proposed Findings: The applicant is requesting an adjustment from the landscaping 
standard in PCC 33.274.040(9XaXl) and (2). As noted above, the buffering standard in 
that code section will be met. As previously discussed, evidence in the record shows that 
it is not practical for the applicant to provide landscaping around the base of the tower 
under PCC 33.27a.0a0(9Xa)(1), nor is it practical to provide landscaping elsewhere on 
the site under PCC 33.27a.0a0(9)(a)(2). The applicant is therefore seeking an adjustment 
from the landscaping standard in those subsections. 

In order to ensure that granting the adjustment will equally or better meet the purpose of 
the regulation to be modified, the applicant has agreed to place its equipment in an 

equipment shelter and to fully screen the emergency generator behind a matching wall, so 

that this equipment will be more visually compatible with adjacent uses. This agreement 
is reflected in Condition B below, as proposed by staff. 

The proposed adjustment, along with Condition B, will equally or better meet the purpose 

of the regulation to be modified, because the additional screening reduces the visual 
impact of the accessory equipment and better ensures that it will be compatible with 
adjacent uses. In this case, given the fact thata6 foot tall concrete barrier exists around 
the perimeter of the facility on the west, south and east sides of the site, and hhat a 

building abuts the site long the north side of the site where the facility will be located, 
planting landscape material around the base of the tower, inside the perimeter wall, 
serves no practical purpose related to the purpose of the regulation to be modified. On 
the other hand, placing the equipment within a shelter and the generator behind a solid 
wall equally or better satisfies the purpose of the screening and landscaping requirement 
in PCC 33.274.040(9), because it ensures that the facility will be completely smeened 

from view. At best, landscaping will only partially screen the equipment from view. It 
should also be noted that the landscaping and screening standards in PCC 33.274.040(9) 
are intended to screen: "The base of the tower and all accessory equipment or structures 

located at grade." This standard is not intended to screen the entire tower from view, nor 
is it intended to reduce RF emissions from the facility. RF emissions levels are regulated 
by the city under PCC 33.274.040(5) and antenna siting distance requirements are 

regulated by the city under PCC 33.274.040(6). As the staff reports notes, the city's 
authority to regulate wireless facilities based on RF emissions is limited under the 
Federal Telecommunication Act of 1996, and by rules adopted by the FCC which 
regulate RF emissions from wireless facilities. Because the proposed Verizon Wireless 
facility will comply with federal rules concerning RF emissions, it will also be in 
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compliance with local regulations concerning RF emissions. For all of these reasons, this 
criterion will be met. 

(B) If in a resìdential zone, the proposøl will not sígnificantly detract from the 

Iivability or appearance of the residential area, or if ín an OS, C, E, or I zone, the 
proposal will be consistent with the classifications of the adjacent streets and the desired 
character of the area; and 

Proposed Findings: Evidence in the records shows that the proposed adjustment is not 
in a residential zone. The proposed facility is located in a commercial zone. There is 
substantial evidence in the record that the proposed adjustment will be consistent with the 
classification ofthe adjacent streets and the desired character ofthe area. 

The staff report explains why the proposal does not conflict with the classification of the 

adjacent streets. Evidence shows that the adjustment will have no impact on the street 

system. The record shows that the wireless facility itself will generate only one or two 
trips per month for technical servicing. The adjustment itself will not generate any new 
trips. The adjustment will therefore be consistent with the classification of adjacent 

streets. 

The proposed adjustment will also be consistent with desired character of the area, 

because the enhanced screening, including placing the accessory equipment in an 
equipment shed and screening the generator with a matching wall, will provide full 
screening and will be more consistent with the overall appearance and character of 
nearby commercial and residential uses in the area. Overall, the additional screening 
required by Condition B will be more visually compatible with the desired character of 
the area than the required landscaping would have been. 

The desired character of the area is def,rned in PCC 33.910, as follows: 

'rDesired Character." The preferred and envisioned character (usually of an 

area) based on the purpose statement or character of the base zone, overly zone, or 
plan district. It also includes the preferred and envisioned character based on any 

adopted area plans or design guidelines for an area. 

The staff report analyzed the purpose of the base zone and the adopted Mt. Scott-Arleta 
Neighborhood Plan, and concluded that the proposed adjustment is consistent with the 

desired character of the area. For the reasons described in the staff report, this criterion 
can and will be met through the imposition of Condition B that the accessory equipment 
and the proposed generator to be fully screened. This criterion will therefore be met. 

(C) If more than one adjustment is being requested, the cumulative ffict of the 

adjustments results in a project which is still consistent with the overall purpose of the 

zone; and 

Proposed Findings: Only one adjustment is required. This criterion therefore does not 
apply. 
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(D) City-designated scenic resources and historic resources are preserved; and 

Proposed Findings: There is substantial evidence in the record that there are no city 
designated scenic or historic resources on the site. This criterion therefore does not 
apply. 

(E) Any impacts resultingfrom the ødjustment are mitígated to the extent practical; 
and 

Proposed Findings: There is substantial evidence in the record that any impacts 
resulting from the proposed adjustment will be mitigated to the extent practicable. As the 
staff report indicates, existing concrete barriers, existing buildings and a proposed site­
obscuring fence around the accessory equipment and base of the tower will screen the 
equipment and base of the tower from public view. Condition B ensures that the 
accessory equipment will be fully screened from view, by requiring that the accessory 
equipment be placed in an equipment shelter and that the emergency generator be 
completely screened by a matching wall. For these reasons, it is unlikely that any 
impacts will result from the adjustment. Even if any visual impacts might occur from a 
lack of landscaping, and for the other reasons described in the application and the staff 
report, this criterion can and will be met because any impacts resulting from the 
adjustment will be mitigated to the extent practicable. 

(F) If in an environmental zone, the proposal has few significant detrimental impacts 
on the resource and resource values øs is practicable. 

Proposed Findings: The site is not located in an environmental zone. This criterion 
therefore does not apply. 

IV. CONCLUSION 

For the reasons set forth above, there is substantial evidence in the record that all of the 
relevant approval criteria can and will be met, subject to the following conditions: 

A) As part of the building permit application submittal, the following development­
related condition (B) must be noted on each of the four required site plans or included as 
a sheet in the numbered set of plans. The sheet on which this information appears must 
be labeled "ZONING COMPLIANCE PAGE - Case File LU 1l-125536 CU AD." All 
requirements must be graphically represented on the site plan, landscape, or other 
required plan and must be labeled "REQUIRED." 

B) The applicant must place all of the accessory equipment, except for the electrical 
service meter within an equipment building and the emergency generator screened by a 
matching wall. 

C) The applicant shall install street trees and ground cover in the public ROW along 
the Íiontage of the site on SE Foster Road, subject to the review and approval of the 
Portl and Bureau of Transportation Engineering. 
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