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INTERGOVBRNMENTAL AGREEMENT BETWEEN TRI-MET AND CITY OF
 
PORTLAND FOR PORTLAND-MIL\ryAUKIE LIGHT RAIL PROJECT
 

WETLAND MITIGATION IN THE CENTRAL DISTRICT
 

TriMet Agreernent No. GFIl l0435BC 

This Intergovernmental Agreernent ("Agreement") is between the Tri-Co¡nty
Metropolitan Transportation District of Oregon ("TriMet") and the City of Poftland (,,Ctty"i, 
acting by and through Bureau of Parks and Recreation, ("Parks"). TriMet and parks t"uy Ué 
collectively referred to herein as the "Parties" and individually as a,"party". 

RECITALS 

1. TriMet and Parks are authorized to enter into this Agreement pursuant to the provisions 
of ORS 190.010. 

2.	 TriMet is planning to construct the Portland-Milwaukie Light Rail Project ("Project"), a 
7.3-rnile alignment that will connect Portland State University in clowntown portlancl, 
inner Southeast Portland, Milwaukie, and north Clackamas Courity. The north end of the 
Project will connect to the l-205lPortland Mall's terminus at Portland State Universify, 
serve the South Waterfront district, cross over the Willamette River with a new transit 
bridge ("Bridge"), serve the OMSI district, and then proceed south to Park Avenue in 
Milwaukie. The Project published its Final Environmental Impact Staternent ("FEIS") on 
October 22,20L0, and received a Record of Decision ("ROD") frorn the Federal Tra¡sit 
Administration ("FTA") on November 29,2010. TriMet issued Notice to Proceed to its 
design-build Bridge contractor in December 2010. TriMet received FTA approval to 
enter Final Design on March 29, 2011. The Project subrnitted its Joint Pe¡nit 
Application ("JPA") to the United States Anny Corps of Engineers ("Corps") and the 
Department of State Lands ("DSL") in July 2010. 

J.	 The South Waterfront Greenway Development Plan, accepted by Cify Council in 2004, 
provided a vision and concept plan for the entire South Waterfront Gleenway, which 
stretches fiom the Marquam Bridge south to the River Forum Building. Its primary goal 
is to balance environmental, recreational, fish and wildlife habitat and future resiclents' 
needs. The vision for a developed greenway included enhanced wildlife habitat, 
vegetation, bike and pedestrian paths, overlooks and lawn areas ("Greenway 
Improvements"), 

4.	 Tt'iMet's proposed Bridge will require placement of rock in shallow water areas to 
protect against re-suspension of contarninated soils that would be causecl by the potential 
scouring around the bridge piers. To mitigate the irnpact to fish wildlife caused by the 
placement of this rock, TriMet is seeking to develop 25,500 square feet of beach habitat. 
TriMet's proposed mitigation solution is part of the Project's Biological Opinion ("8O") 
the National Oceanic and Atmospheric Administration ("NOAA") issuecl to the Project 
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on June 23,2010. NOAA ìs requiring TriMet to begin the in-water work for this 
mitigation solution by 2012, otherwise le-consultation may be required, : 

5. The City wishes to design and develop the Greenway Improvements, including the 
Greenway Trail, in the Centlal Dishict of the South Waterfront area. in 2008, the Cify 
applied for federal permits for rivelbank restoration in the Central District. Federal 
approval was withheld pending revisions to the proposed design that would irnprove 
habitat fol fish. 

6. The Ciry has since modified the design proposals to reduce in-water impacts and include 
the suggestions of the National Marine Fisheries Service and now include the creation of 
shallow water habitat. These revisions, and the resulting ongoing rnonitoring and 
maintenance obligations, have signifìcantly added to the cost of the proposed Greenway 
Improvements. 

7. TriMet has proposed to the Cify the use of Project rnitigation funds to help fund the 
City's Central District Greenway Improvernents in a manner that will allow the City to 
better achieve the community's vision for the Greenway, and allow TriMet to clairn 
credit for the creation of 25,500 square feet of shallow water habitat. The creation of this 
shallow water habitat is intended to address environmental enhancernent included in the 
Project's Biological Opinion, mitigation as part of the Project's JPA, and if required, 
mitigatiori as part of the City of Portland's Greenway Approval. 

8. On or about October 14,2010, the Parties entered into a Memorandum of Understanding 
("MOU") that memorialized the Parties' intent to proceed with TriMet ploviding lunding 
to the Cify tliat would both satisSr the Project's mitigation requirements, and allow the 
City to advance its Greenway Improvements in the Central District. This IGA is the next 
step toward memorializing the Parties' commitments. 

NOW THEREI'-ORE, in consideratiori of the above recitals and mutual promises contained 
herein, the Parties agl'ee as fbllows: 

AGREEMENT 

1. TriMet Obligations. 

a) TriMet will provide to the Cify no more than One Million Dollars and No/Cents 
($ 1,000,000.00) so tliat the City can conshuct its Greenway Improvements in the 
Central District. The City rnay only use these monies for costs associated with the 
actual consttttction of the Greenway Improvements. The work includes but is not 
limited to site work, excavation, removal/disposal of materials, placement of new 
tnaterial, installation of structural elements in the bank, etc. TriMet will provide these 
funds to the City on a reimbursement basis and after the City has incurred costs for 
work actually perfonned. 

b) TriMet will provide to the City Three Hundred Thousand Dollars ($300,000) so that 
the City can maintain the shallow water habitat in accordance witli the Project's 
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permit conditions. The City will be responsible for any maintenance costs above 
$300,000, but, in the event that this entire sum is not needed for maintenance, the 
City will retain the remainder. TriMet will promptly provide these funds to the Cify 
upon the satisfactory completion of the construction of the shallow water habitat, as 
determined by the Army Corps of Engineers. 

c) TriMet expects to receive its Project JPA approvals from the Corps and DSL in 
May/June 20II. Upon receipt, TriMet shall immediately for-ward the approvals on to 
the City. This permit approval will include conditions relevant to the Central District 
Mitigation site. The City is obligated to comply with each of the approval conditions 
that relate to the Greenway Improvements in the Central District. If the conditions in 
the Project permit are not consistent with the conditions in the City's permit for the 
Greenway Improvements, or if the perrnit(s) are not substantially in confonnance 
with the JPA applications, TriMet and the Cify will work with the Corps and DSL to 
resolve inconsìstencies to the mufual satisfaction of the Parties. 

d) TriMet will participate in the City's public involvement activities relatecl to 
mitigation, to the extent necessaly for the public to adequately understand the Project, 

e) TriMet assumes no responsibility or liability for any contaminated soil encountered or 
disfurbed as part of the improvements. 

Ð TriMet will assist and support the City's own JPA process for the Greenway
 
Improvernents.
 

g) TriMet's obligation to provide funding is expressly contingent upon TriMet receiving 
all appropriate approvals from FTA. 

2. City Obligations. 

a) The Cify will design and permit the Greenway Improvements. The Cify submittecl its 
own JPA application on October 22,2010 and expects to receive approval late in 
20II. The Cify must secure appropriate permit approvals by March 2012. 

b) The Cify will provide clear documentation to TriMet of any new or changed pennit 
conditions or design requirements irnposed as a result of its JPA as soon as 

reasonably possible. 

c) The City shall comply with all the consfll;ction conditions set forth in the TriMet 
DSL and Corps permit approvals for the mitigation in tlie Central District. 

The City will secure from properfy owners any property rights needed to make the 
Greenway Improvements, and by signing this Agreement, repÍesents to TriMet that it 
has secured all necessary properfy rights. 
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e) 

s) 
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i) 

i) 
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xç/âör:I*ÅU'itüq!¿J 

The City will begin in-water work no later than July 2012, and cornplete construction 
of tire improvements in 2013. 

The City's design and construction must create at least 25,500 square feet of shallow 
wateL habitat tliat TriMet will be able to count as credit toward its mitigation 
requirement. A conceptual rendering of the 25,500 square feet of shallow water 

:habitatthat TriMet will be able to count is attached as Exhibit A. 

The City shall rnaintain the shallow water habitat in cornpliance with the perrnit 
conditions. 

The City will develop and provide monitoring reports to DSL and/or the Corps, as per 
the pennit conditions. 

As between the City and TriMet, the Cify will assume all responsibility and liabilify 
for any contaminated soil encountered or disfurbed as part of the impl'ovements, 
including any responsibilify for clean up, and will defend and hold TriMet hannless 
fiom any third parfy claims for the same. 

The City will be tlie lead on public involvement for the Greenway Improvernents, and 
will participate in TriMet's public involvement process for the Project, if needed, in 
connection with the Greenway hnprovements. 

All obligations of the City are expressly contingent on the Cify obtaining all legally 
necessaly permits, witli conditions that are substantially in conformance with the 
perrnit applications, and sufÍicient funding to make all of the proposed Greenway 
Inrprovements, including the shallow water habitat. 

In the event the City's Greenway Itnprovements project fails to create at least 25,500 
square feet of shallow water habitat that TriMet is able to count toward its mitigation 
requirement by the timetable prescribed in subsection (e) above, the City shall move 
with reasonable dispatch to assist TriMet in securing equivalent mitigation suff,rcient 
to meet the requirements set forth in the Project's BO. In addition to the above, if the 
failure of the City's project to create at least 25,500 square feet of shallow water 
habitat is as result of the City's fault or negligence and TriMet has already reimbursed 
to the City sorne of its costs associated with construction, the City shall retum to 
TriMet as soon as reasonably practicable all of the monies TriMet has paid to the 
City. In the event that an act of God rnakes construction or ongoing maintenance of 
the shallow water habitat impracticable, the City will work with TriMet to find an 
alternative rnitigation site, but will otherwise be released from all oblìgations of this 
agreement. 

Unless City's obligations would otherwise terminate under Section 2fi) above, tlie 
City shall not seek any additional fuirding frorn TriMet for any activities included in 
this Agreernent, even if the costs of conshuction or maintenance of the Greenway 
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Improvernents exceed $ 1,300,000. Whether TriMet will provide any additional 
funding to the City will be in TriMet's sole and absolute discretion, 

i 

3. Term. 

This IGA shall be effective, subject to any conditions listed, when executed by both 
Parties, and terminate when the obligations agreed to by the Parties have been fully 
performed. 

4. Compensation and Invoices. 
: 

a) Compensation. The City's compensation for services to be provided under this 
Agreement must not exceed ONE MILLION TI-IREE HLTNDRED TI-IOUSAND 
DOLLARS AND NO/CENTS ($1,300,000.00) without prior written authorization of 
TriMet. 

b) lnvoices. TriMet shall pay the Ciry within thirty (30) days of the receipt of a propel 
invoice provided in accordance with the provisions of this Agreernent. The Cify rnay 
submit one invoice per month only. Invoices must be based on actual costs incun'ed by 
the City, its successors or assigns, during the applicable billing period and itemized 
accordingly. This includes, but is not limited to, documentation supporting all applicable 
expenses, such as timesheets and overhead calculation or audited rate. Other direct costs 
shall be reimbursed at cost, with no Cify markup. Invoices must be supported by 
sufficient documentation to meet audit standards in accoldance with generally accepted 
accounting principles. Unless disputed in good faith by TriMet, any amounts not paicì 
when due shall accrue interest at the Oregon statutory rate of nine pelcent, as stated in 
oRS 82.010. 

Invoices must contain the contract number of this Agreement (as set forth above) ancl the 
applicable billing period. All invoices must be submitted to TriMet's Finance 
Deparhnent as follows: 

TriMet Finance Deparhnent
 
Attn: Accounts Payable
 
4012 S.E. 17th Avenue
 
Portland, OP.97202
 

Failure to strictly cornply with this provision may result in a delay in payment. 

5. 'Waiver and Nonwaiver. A waiver by one Party of a right to a remedy for breach of this 
Agreement by the other Party shall not be deemed to waive the right to a remedy for a 

subsequent breach by the other Parfy. Except as otherwise expressly providecl in the 
Agreement, the signing and execution of this Agreement shall not waive any of the legal 
rights of either Parfy. 

http:1,300,000.00
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Both Parties having had the opportunity to consult an attorney regarding the provisions of 
this Agreernent, the Parties agree to waive the principle of contract interpretation that an 
ambiguity will be consttued against the Party that drafted the ambiguous provision. 

6.	 No Other Representations. The Parties acknowledge that no other paftJ, nor agent, nor 
attorney of any other party, has made any promise, representation or warranty, express or 
irnplied not contained in this Agreement concerning the subject matter of this Agreement 
to induce this Agreement, and the Parties acknowledge that they have not executed this 
Agreement in reliance upon any such promise, representation, or warranty not contained 
in this Agreement. 

7.	 Severability/Survivability. If any of the provisions contained in this Agreement are 
held by a court of law or arbitrator to be illegal, invalid, or unenforceable, the 
enforceability of the lemaining provisions will not be impaired, and the Parties shall 
negotiate an equitable adjustrnent of this Agreement so that the purposes of this 
Agreement are effected. 

Notices and Communication. All notices and other comrnunications concerning this 
Agreement shall be written in English and shall bear the contract number assigned by 
TliMet as set forth above in this Agreement. Notices and other communications may be 
delivered personally, by facsimile, by express delivery service (e.g. UPS, FeclEx), by 
electronic mail (e-mail), or by regular, certified or registered rnail to the adclress or 
facsirnile number provided below with respect to each of the Parties, as follows: 

TriMet 

Capital Projects
 
Attn: Dave Unsworth
 
710 NE Holladay Street
 
Portland, Oregon 97232
 
unswortd@trirnet.org
 

Ç:ry 

Mike Abbate
 
Parks and Recreation
 
1120 SV/ 5tl'Avenue
 
Portland, OR 97201
 
rnike. abbate@portlandoregon. gov
 

9. 	Assignment and Subcontracting. The City sliall not assign any of its rights under this 
Agreement without the prior written consent of TriMet. Any attempted assignment of 
rights or delegatiou of duties by the City without the written consent of TriMet shall be 
void. The City shall include in any subcontract any provisions that the Parties agree are 

mailto:unswortd@trirnet.org
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necessary to make all of the provisions of this Agreement fully effective. It is 
acknowledged that City will subcontlact out all or a portion of the worlc outlined herein 
and that no further consent from TriMet is required for such subcontlacting. 

. 

10. Compliance with Other Laws and Regulations. The parlies recognize that funcls 
provided by the FTA will be used to pay for a portion of the Greenway Improvements. 
Each party agrees to comply with all local, state, and federal laws and regulations and 
fully understands and agrees to cornply with all applicable requirements goveming the 
work of FTA contractors. Furthermore, the City agrees to incorporate by reference the 
Federal Requirements set forth in Exhibit B into the contracts of all subcontractors or 
third parfy contractors used by the Cify on the Greenway Improvements. 

11. Section Headings and Other Titles. The Parties agree that the section headings ancl 
other titles used in tliis Agreement are for convenience only, and are not to be used to 
interpret this Agreement, 

l2.Integration, Modification, AdminÍstrative. This Agreement includes the entire 
agreement of the Parties on the subject matter hereof and supersedes any prior 
discussions or agreements regarding the same subject, This Agreement may not be 
rnodified or amended except by written agreement of the Parties. 

13. Authority. The representatives signing on behalf of the Parties certify they are duly 
authorized by the Parfy for whom they sign to make this Agreement. 

14. Performance; Reporting Requirement. The Cify shall maintain fiscal records pertinent 
to this Agreement for at least three (3) years following completion of the work under this 
Agreement. The City shall maintain all f,rscal records relating to this Agreer.nent in 
accordance with generally accepted accounting principles applicable to public entities. In 
addition, the City shall maintain all other recorcls pertinent to this Agreement in snch a 

rnanner as to accurately document its perfonnance hereunder. 

15. IndemnifTcation. To the extent permitted by the Oregon Tort Clairns Act (ORS 30,260 
through 30.300) and the Oregon Constifution, Article XI, Sections 7 ancl 9, as the same 
may be amended from time to time, each Party shall defend, indemnify and hold harrnless 
the other ("Indemnif,red Parfy") and its directors, officers, agents, and ernployees against 
all claims, demands, actions, and suits brought against the Indetnnified Parly and arising 
frorn the fault or negligence of the other Party to tliis Agreement. 

16. No ThÍrd Party Beneficiaries. TriMet and the City are the only parties tot his 
Agreement and as such are the only parties entitled to enforce its tenns. Nothing in thls 
Agreement gives or shall be construced to give or provide any benefit, direct, indirect, or 
otherwise to third-pafties unless third-persons are expressly described as intended to be 
beneficiaries of its terms. 
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17. Termination. This Agreetnent may be terminated only if one party is in breach of a 
material term of this Agreement and has failed to cure such breach after notice and a 
reasonable period for cure. Such termination will not serve to nullify performance 
obligations existing prior to the date of tennination. TriMet shall rnake payment to tlie 
City for all expenses incumed under the Agreement up to and including the date of 
termination. 

18. Mediation. The Pafties, prior to any litigation, shall atternpt to setlle any dispute arising 
out of this Agreement, or the breach thereof, through mediation in the City of Portland, 
Oregon. The Parties will atternpt to agree on a single mediator'. The cost of mediation 
shall be shared equally. If the parties agree on a mediator, the mediation must be held 
within 60 days of selection of the mediator unless the Parties otherwise agree to a 
diffetent schedule. If the Parties cannot agree on a mediator, or the matter is not settled 
during mediation, the Parties will have all other remedies available at law or in equity. 

19. Entire Agreement; Amendments. This Agreement, including the Recitals and all 
exhibits incorporatecl herein, shall constitute the entire agreement between the Parties. 
There are no understandings, agreements, or oral or written representations not specified 
herein regarding tliis Agreement. No amendment, consent, or waiver of tenns of this 
Agreement shall bind either Party unless in writing and signed by both Parties, Any such 
amendment, consent, or waiver shall be effective only in the specific instance and for the 
specific purpose given. The Parties, by the signatures of their authorized representatives 
below, aclarowledge having read and understood the Agreement and agree to be bound 
by its terms and conditions. 

20. Further Assurances. Each of the Parties hereto shall execute and deliver any and all 
additional papers, documents, and other assurances, and shall do any and all acts and 
things reasonably necessary in connection with the pelformance of their obligations 
hereunder and to cany out the intent and agreements of the Parties hereto. 

21 . Counterparts. This Agreement may be executed in any number of counterpafts, each of 
which shall be an original, but all of which shall constitute one and the same instrument. 

lSignatures on following page] 
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TRIMET CITY 

Bv:sv MÑ*. 
Daniel W, Blocher, PE Nick Fish 

Executive Director, Capital Projects Cotnmissioner in Charge 

Date: &' &'ff Date: 
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Britney Colton 

Chief Depufy City Attorney 
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EXHIBTT B - FEDEr{AL REQUTREMENTS (10/10) 

No Governlnent Oblisation To Third Parlies 

TriMet and Contractor ackrrowledge and agree that, notwithstanding any concurrence by 
the Federal Govemureut in or approval of the solicitation or award of the unclerlying 
contract, absent the express written consent by the Federal Government, the Federal 
Governttteut is not a party to this contract and shall not be subject to any obligations or 
liabilities to TriMet, Contractor, or any other party (whether or not apafty to that 
contract) pertaining to any matter resulting fi'om the under'lying contract. 

The Contl'actor agrees to include the above clause in each subcontract financed in whole 
or in part with Federal assistance provided by FTA. It is further agreed that the clause 
shall not be modified, except to identiSr the suboontractor who wilt be subject to its 
pt'ovisions. 

Program Fraud and False or Fraudulent Staternent and Related Acts 

Thc Coutractor acknowledges that tire provisions of the Program Fraud Civil Remedies 
Act of 1986 as amended, 3l U.S.C 3801 et seq. And U.S. DOT regulations, "Program 
Fraud civil Remedies, " 49 CFR Part 3 1, apply to its actions pertaining to tliis Project. 
Upon execution of the contract, the Contractor certifies or affirms the truthfulness of any 
statement it has made, it makes, or causes to be made, pertaining to this contract or the 
FTA assisted project for which this contract work is being performed. In addition to 
other penalties that may be applicable, the Contractor further acknowledges that if it 
malces, or causes to be made, a false, fictitious, or fi'audulent claim, statement, 
submission or certification, the Federal Govenlment reserves the right to impose the 
penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the 
extent the Federal Govenrment deems appropriate. 

The Contractor acknowledges that if it makes, or causes to be made, a false, fictitious, or 
t'audulent clairn, statement, submission, or certification to the Federal Govemment under 
a contract connected with a project that is financed in whole or in pafi with Federal 
assistance originally awarded by FTA under the authority of 49 U.S.C. 5307, the 
Government reseres the right to impose the penalties of 18 U.S.C. 1001 and 49 U.S.C. 
5307 (n)(l) on the Contractor, to the extent the Federal Government deems appropriate. 

The Contractor agrees to include the above two paragraphs in each subcontract financed 
in whole or in part with Federal assistance provided by FTA. It is further agreed that the 
clauses shall not be modified, except to identifu the subcontractor who will be subject to 
tlie provisions. 

Audit and Inspection of Records 

A. Contractor shall maintain a complete set of records relating to this contract, in 
accordance with generally accepted accounting procedures. Contractor sliali permit the 
alrthorized representatives of TriMet, the U.S. Depafiment of Transporlation, and the 
Comptroller General of the United States to inspect and audit all work, materials, 
payrolls, books, accotutts, and other data and records of Contractor relating to its 
perfcrrnrance under this contract untilthe expiration of three (3) years after fìnalpayment 
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under this contract. 

8., Contractor further agrees to include in all of its subcontracts under this contract a 
provision to the effect that the subcontractor agrees that TriMet, the U,S. Department of 
Transportation, and the Comptroller General of the United States, or any of their duly 
authorized representatives shall, until the expiration of three (3) years after final payment 
under the subcontract, have access to and the right to examine any dilectly pertinent 
books, documents, papers, and other records of the subcontractor, The tenn 
"subcontract" as used in this Paragraph excludes (1) purchase orders not exceecling 
$10,000.00 and (2) subcontracts or purchase orders for public utility services at rates 
established for uniform applicability to the general public. 

C. The periods of access and examination described in subparagraphs A and B of 
this Paragraph for records that relate to (l) disputes between TriMet and Contractor, (2) 
litigation or settlement of claims arising out of the performance of this contract, or (3) 
costs and expenses of this contract as to which exception has been taken by the 
Comptroller General or any of his or her duly authorized representatives, shall continue 
until all disputes, claims, litigation, appeals, and exceptions have been resolved, 

4. Federal Changes (l 0/1 0) 

Contractor shall at all tirnes comply with all applicable FTA regulations, policies, 
procedures and directives, including without limitation those listed directly or by 
reference in the Agreement (Form FTA MA(L7) dated October 1, 2010) between TriMet 
and the FTA, as they rnay be amended or promulgated from time to time cluring the terrn 
of this contract. Contractor's failure to so comply shall constilute a material breach of 
this contract, 

5. Civil Rights 

A. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 
42U.5.C. $ 2000d, section 303 of the Age Discrimination Act of 1975, as amendecl, 42 
U.S.C. $ 6102, section 202 of the Americans with Disabilities Act of 1990, 42 U,S,C, $ 
12132, and Federal transit law at 49 U.S.C. $ 5332, the Contractor agrees that it will not 
discriminate against any employee or applicant for employment because of race, coior', 
creed, national origin, sex, age, or disability. In addition, the Contractor agrees to comply 
with applicable Federal implementing regulations and other irnplementing requirements 
FTA may issue. 

B, Equal Employment Oppoffunifv - The following equal employment opportunity 
requirements apply to the underlying contract: 

(1) Race, Color. Creed, National Origin. Sex - In accordance with Title VII of the Civil 
Rights Act, as amended, 42 U.S.C, $ 2000e, and Federal transit laws at 49 U.S,C. g 5332, 
the Contractor agrees to comply with all applicable equal employment opportunity 
requirements of U.S. Depafiment of Labor (U.S. DOL) regulations, "Offlce of Federal 
Contract Compliance Programs, Equal Employment Opportunity, Deparlment of Labor," 
4l C.F.R, Parts 60 et seq., (which implement Executive Order No, I1246, "Equal 
Employment Opportunity," as amended by Executive Order No. 11375, "Amencling 
Executive Order 11246 Relating to Equal Employment Opporhrnity," 42 U.S,C, $ 2000e 
note), and witli any applicable Federal statutes, executive orders, regulations, and Federal 
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policies that may in the future al'fect construction activities undertaken in the course of 
the Project. The Contl'actor agrees to take affinnative action to ensure that applicants are 
employed, and that employees are treated during ernployment, without regard to their 
race, color, creed, national origin, sex, or age. such action shall include, but not be 
limited to, the following: employment, upgrading, demotion or transfer, recruitment or 
recruitment advertising, layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. In addition, the 
Contractor agrees to cornply with any implernenting requirements FTA may issue. 

(2) Aee - In accordance with section 4 of the Age Discrimination in Employment Act of 
1967 , as amended, 29 U,S.C. 5 $ 623 and Federal rransit law at 49 U.S.C. g 5332, rhe 
Coutractor agrees to refrain fi'orn discrimination against present and prospcctive 
employees for reason of age. In addition, the Contractor agrees to comply with any 
implementing requirements FTA may issue. 

(3) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, 
as amended, 42 u.s,c, ç l2lL2, the contractor agrees that it will cornply with the 
requirements of u.S. Equal Employment opportunity Commission, "Regulations to 
Inrpletnent the Equal Employment Provisions of the Americans with Disabilities Act," 29 
C.F.R. Part 1630, pertaining to employment of persons with disabilities, In addition, the 
Contractol agrees to comply with any implementing requirements FTA may issue. 

C. The Contractor also agrees to include these requirements in each subcontract financed 
in whole or in paft with Federal assistance provided by FTA, modified only if necessary 
to identify the affected parlies. 

6. Incorporation of Fecleral Transit Administration Terms , 

The preceding provisions include, in part, ceflain standard terms and conditions required 
by DOT, whether or not expressly set forth in the preceding contract provisions. All 
contractual provisions required by DOT, as set forth in FTA Circular 4220.LF, dated 
November 1,2008, are hereby incorporated by reference. Anything to the contrary 
helein notwithstanding, all FTA mandated terms shall be deemed to control in the event 
of a conflict with other provisions contained in this Agreement. The Contractor shall not 
perform ary act, fail to perfoün any act, or refuse to comply with any TriMet requests 
which would cause TriMet to be in violation of the FTA terms and conditions. 

7. Disadvantaged Business Entenrrise 

A. Policl¡, TriMet has established a Disadvantaged Business Enterprise (DBE) Program 
in accordance with regulations of the U.S. Department of Transportation (DOT),49 CFR 
Part26, TriMet has received Federal financial assistance fi'om the Department of 
Transportation, and as a condition of receiving this assistance, TriMet has signed an 
assurance that it will cornply with 49 CFR Parl 26. It is the policy of TriMet to ensure 
that DBEs, as defiued in part 26,have an equal opportunity to receive and participate in 
DOT-assisted contracts. 

B, Contractor and Subcontractor Obligation. Contractor ancl/or Subcontractor shall not 
discliminate on the basis of race, color, national origin, or sex in the performance of this 
cotltract, The contractor shall carty ont applicable requirements of 49 CFR Part 26 in the 
award and administration of DOT-assisted contracts, Failure by the contractor to cary 
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out these requirements is a material breach of this contract, which may resr.rlt in the 
termination of this contract or such other remedy as the recipient deems appropriate, 

B, 	 Debannent and Suspension (10/04) 

The certification in this clause is a material representation of fact relied upon by TriMet. 
If it is later determined that the bidder or proposer knowingly rendered an eiloneolrs 
cefiification, in addition to remedies available to TriMet, the Federal Government may 
pursue available remedies, including but not limited to suspension and/or debarment, 
The bidder or proposer agrees to cornply with the requirements of 49 CFR 29, Subpart C 
while this offer is valid and throughout the period of any contract that may alise fi'orn this 
offer. The bidder or proposer further agrees to include a provision requiring snch 
cornpliance in its lower tier covered transactions. 

. 

9. 	 Lobbving 

A.	 Definitions, As used in this clause, 

"Agency", as defined in 5 U.S,C. 552(Ð, includes Federal executive deparlments and 
agencies as well as independent regulatory commissions and Government corporations, 
as defined in 3l U.S,C.9101(l), 

"Covered Federal action" means any of the following Federal actions: 

(1)	 The awarding of any Federal contract; 
(2)	 The making of any Federal grant; 
(3)	 The making of any Federal loan; 
(4)	 The entering into of any cooperative agreement; and, 
(s)	 The extension, continuation, renewal, amendment, or modification of any Federal 

contract, grant, loan, or cooperative agreement. 

Covered Federal action does not include receiving from an agency a commitment 
providing for the United States to insure ol guarantee a loan, "Indian tribe" and "tl'ibal 
organization" have the rneaning provided in section 4 of the Indian self-determination 
and Education Assistance Act (25 U.S.C, 4508), Alaskan Natives are included under the 
definitions of Indian tribes in that Act. 

"Influencing or atternpting to influence" means making, with the intent to influence, any 
communication to or appearance before an officer or employee of any agency, a Member 
of,Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with any covered Federal action. 

"Local government" means a unit of govemment in a State and, if chartered, established, 
or otherwise recognized by a State for the performance of a governmental dufy, including 
a local public authorify, a special district, an intrastate district, a council of governrrrents, 
a sponsor group representative organization, and any other instrumentality of a local 
govcmment. 

"Officer or employee of an agency" includes the following individuals who are ernployed 
by an agency: 
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(1) 	 An individual who is appointed to a position in the Government under title 5, 

U.S. Code, including a position under a temporary appointment; 

(2) 	 A member of the uniformed services as defined in section 101(3), title 37, U.S. 
Codc; 

(3) 	 A special Govemmeut employee as defined in section 202,title 18, U.S. Code; 
attd, 

(4) 	 An individual who is a rnember of a Federal advisory committee, as defined by 
the Federal Advisory Committee Act, title 5, U.S, Code appendix 2. 

"Person" means an individual, corporation, colnpany association, authority, firm, 
partnership, society, State, and local government, regardless of whetlier such entity is 
operated for profit or not for profit, This term excludes an Indian tribe, tribal 
organization, or any other Indian organization with respect to expenditures specifically 
permitted by other Federal law. 

"Reasonable compensation" means, with respect to a regularly employed officer or 
employee of any person, compensation that is consistent with the nonnal compensation 
f'or sLrch officer or employee for work that is not ful'nished to, not funded by, or not 
firnished in cooperation with the Federal Govemment. "Reasonable payrnent" ffleans, 
with respect to professional and other technical services, a payment in an amount that is 

consistent with the arnount normally paid for such services in the private sector. 

"Recipient" includes all contractors and subcontractors at any tier in connection:with a 

Federal contract. The term excludes an Indian tribe, tribal organization, or any othet 
Indian organization with respect to expenditures specifically pennitted by other Federal 
1aw, 

"Regulally employecl" means, witli respect to an offìcer or employee of a person 
requesting or receiving a Federal contract, an officer or employee who is employed by 
such person for at least 130 working days within one year immediately preceding the date 
of the submission that initiate s agency consideration of such person for receipt of such 
contract. An offìcer or employee who is employed by such person for less that 130 

working days within one year irnrnediately preceding tlie date of the subrnission that 
initiates agency consideration of such person shall be considered to be regularly 
ernployed as soon as he or she is employed by such person for 130 working days. 

"State" mealls a State of the United States, the District of Columbia, the Conrmonwealth 
of Puetto Rico, a temitory or possession of the United States, an agency or instrumentality 
of a State, and a multi-State, regional, or interstate entity having goveffimental duties and 
powers. 

B. 	 Prohibition 

(1) 	 Section 1352 of title 31, U.S, Code provides in part that no appropriated funds 
rnay be expende<l by the recipient of a Federal contract, grant, loan, or 
cooperative agreement to pay any person for influencing or attempting to 
influence an officer or employee of any ageucy, a Member of Congress, an 
officer ol employee of Congless, or an employe e of a Member of Congress in 
connection with any of the following covered Federal actions: the awarding of 
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any Federal contract, the rnaking of any Federal grant, the making of any Fecleral 
Ioan, the entering into of any cooperative agreement, ancl the extension, 
continuation, renewal, amendment, or modilîcation of any Federal contr.act, 
grant, loan, or cooperative agreement. 

(2)	 The prohibition does not apply as follows: 

(i) 	 Agency and legislative liaison by Own Ernployees. 

(a) 	 The prohibition on the use of appropriated funds, in par-agraph B 
(1) of this section, does not apply in the case of a payment of 
reasonable compensation made to an officer or employee of a 

person requesting or receiving a Federal contract if the paymerit
' 	 is for agency and legislative liaison activities not dilectly lelated 

to a covered Fecleral action, 

(b) 	 For purposes of paragraph B (2) (i) (a) of this section, pr.oviding 
any information specifically requested by an agency or Congress 
is allowable at any time, 

(c) 	 For purposes of paragraph B (2) (i) (a) of this section the 
following age agency and legislative liaison activities ale 
allowable at any time only where they are not related to a 

specific solicitation for any covered Federal action: 

(1) 	 Discussing with an agency (inclucling indivrdual 
demonstrations) the qualities and characteristics of the 
person's products or serices, conditions or terms of sale, 
and sewice capabilities; and, 

(2) 	 Technical discussions and other activities regarding the 
application or adaptation of the person's products or 
seruices for an agency's use. 

(d) 	 For pnrposes of paragraph B (2) (i) (a) of this section, the 
following agency and legislatrve liaison activities are allowable 
only where they are prior to formal solicitation of any covered 
Fecleral action: 

(1) 	 Providing any information not speciflrcally requested but 
necessary for an agency to make an informed cìecision 
about initiation of a covered Federal action; 

(2) 	 Technical discussions regarding the preparation of an 
unsolicited proposal prior to its official submission; and, 
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(3)	 Capability presentations by persons seeking awards fì'om 
an agency pursuant to the provisions of the Srnall 
Business Act, as amended by Public Law 95-507 and 
other subsequent amendments. 

(e)	 Only those activities expressly authorized by paragraph B (2) (i) 
of this section are allowable under paragraph B (2) (i). 

(i i)	 Professional and technical services by Own Employees. 

(a)	 The prohibition on the use of appropriated funds, in paragraph B 
( 1) of this section, does not apply in the case of a payment of 
reasonable compensation made to an officer or employee of a 

person requesting or receiving a Federal contract or an extension, 
continuation, lenewal, amendment, or modification of a Federal 
contract ifpayrnent is for professional or technical services 
rendered directly in the preparation, submission, or negotiation 
ofauy bid, proposal, or application for that Federal contract or 
for meeting t'equirements imposed by or pursuant to law as a 

condition for receiving that Federal contract, 
: 

(b)	 For purposes of paragraph B (2) (ii) (a) of this section, 
"professional and technical services" shall be limited advice and 
analysis directly applying any professional or technical 
discipline, For example, drafting of a legal document 
accompanying a bid or proposal by a lawyer is allowable. 
Similarly, technical aclvice provided by an engineer on the 
performance or operational capability of a piece of equipment 
rendered directly in the negotiation of a contract is allowable. 
However, conrnunications with the intent to influence made by a 
professional (such as a licensed lawyer') or a technical person 
(such as a licensed accountant) are not allowable under this 
section unless they provide advice and analysis directly applying 
their professional or technical expertise and unless the advice or 
analysis is rendered directly and solely in the preparation, 
submission or negotiation of a covered Federal action, Thus, for 
exatnple, cornmunications with the intent to influence made by a 
lawyel that clo not provide legal advice or analysis directly and 
solely related to the legal aspects of his or her client's proposal, 
but generaliy advocate one proposal over another are not 
allowable under this section trecause the lawyer is not providing 
professional legal services. Similarly, comrnunications with the 
intent to influence made by an engineer providing an engineering 
analysis prior to the preparation or submission of a bid or 
proposal are not allowable under this section since the engineer 
is providing technical services but not directly in the preparation, 
submission or negotiation of a covered Federal action, 

(c)	 Requirernents imposed by or pursuant to law as a condition for 
receiving a covered Federal award inclucle those required by law 
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or regulation, or reasonably expected to be requir.ecl by law or 
regulation, ancl any other requirements in the actual award 
documents. 

(d) Only those seruices expressly authorized by paragraph B (2) (ii) 
of this section are allowable under paragraph B (2) (ii), 

(iii) Reporting for Own Employees. 

No reporling is required with respect to payments of reasonable 
compensation made to regularly employed officers or employees of a 
person. 

(iv) Professional and technical services by Other than Own Employees, 

(a) The prohibition on the use of appropriated funds, in paragraph B 
(1) of this section, cloes not apply in the case of any reasonable 
payment to a person, other than an officer or employee of a 

person requesting or receiving a oovered Federal action, ifthe 
payment is for professional or technical seryices rendel.ed 
directly in the preparation, submission, ol negotiation of any bici, 
proposal, or application for that Federal contract or. for meeting 
requirements imposed by or pursuant to law as a condition for 
receiving that Federal contract, 

(b) For purposes of paragraph B (2) (iv) (a) of this section, 
"professional and technical seryices" shall be limited advice and analysis 
directly applying to any professional or technical discipline. For 
example, drafting of a legal document accompanying a bicl ol proposal 
by alawyer is allowable. Similarly, technical advice provrded by an 
engineer on the performance or operational capability of a piece of 
equipment rendered directly in the negotiation of a contract is allowable, 
I{owever, communications with the intent to influence made by a 
professional (such as a licensed lawyer) or a technical pelson (such as a 
licensed accountant) are not allowable under this section unless they 
provide advice and analysis directly applying their professional or 
technical expettise and unless the advice or analysis is rendered directly 
and solely in the preparation, submission or negotiation of a covered 
Federal action. Thus, for example, communications wìth the intent to 
influence rnade by a lawyer that do not provide legal advice or analysis 
directly and solely related to the legal aspects of his or her client's 
proposal, but generally advocate one proposal over another are not 
allowable under this section because the lawyer is not providing 
professional legal services. Similarly, communications with the intent to 
influence made by an engineer providing an engineering analysis prior to 
the preparation or submission of a bid or proposal are not allowable 
under this section since the engineer is providing technical services but 
not directly in the preparation, submission or negotiation of a covered 
Federal action. 

(") Requirements irnposed by or pursuant to law as a condition for 
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receiving a covered Fedelal award include those required by law or 
regulation, or reasonably expected to be required by law or regulation, 
and any other requirelnents in the acfual award documents. 

(d) Persons other than officers or employees of a person requesting 
or receiving a covered Federal action include consultants and tracle 
associations. 

(e) Only those services expressly authorized by paragraph B (2) (iv) 
of this section are allowable under paragraph B (2) (iv). 

C. 	 Disclosure 

(1) 	 Each person who requests or receives fi'om an agency a Federal contract shall file 
with that agency a certification, set fofih in this document, that the person has not 
uade, and will not make, any payment prohibited by paragraph (b) of this clause, 

(2) 	 Each persou who requests or receives from an agency a Federal contract shall file 
with that ageucy a disclosure fonn, Standard Fonn-LLL, "Disclosure of 
Lobbying Activities," if such person has made or has agreed to make any 
payment using non-appropriated funds (to include profits fi'om any covered 
Federal action), which would be prohibited under paragraph (b) of this clause if 
paid for with appropriated funds. 

(3) 	 Each person shall file a clisclosure form at the end of each calendar quarler in 
which there occurs any event that requires disclosure or that materially affects the 
accuracy of the information contained in any disclosure fonn previously filed by 
such persou under paragraph C (2) of this section. An event that materially 
affects the accuracy of the infonnation repofted includes: 

(a) 	 A cumulative increase of $25,000 or more in the amount paid or 
expected to be paid for influencing or attempting to influence a covered 
Federal action; or 

(b) 	 A change in tlte person(s) or individual(s) influencing or attempting to 
influence a covered Fedelal action; or, 

(") 	 A change in the officer(s), employee(s), or rnember(s) contacted to
 
influence or attempt to influence a covered Federal action.
 

(4) 	 Any person who requests or receives frorn a person refened to in paragraph (C) 
( 1) of this section a subcontract exceeding $ 100,000 at arlty tier under a Federal 
contract shall file a certification, and a disclosure form, if required, to the next 
tier above. 

(5) 	 All disclosure fotms, but not certifications, shall be forwarded frorn tier to tier 
Lurtil received by the person leferred to in paragraph C (1) ofthis section, That 
person shall forward all disclosure forms to the agency, 

D. 	 Agreement 
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In accepting any contract resulting fi'om this solicitation, the person submitting the offbr 
agrees not to make any payment prohibited by this clause. 

E. 	 Penalties 

(l) 	 Any person who makes an expenditure prohibited under paragraph B of this 
, clause shall be subject to a civilpenalty of not less than $tO,ObO-and not more 
: than $100,000 for each such expenditure. 

(2) 	 Any person who fails to file or amend the disclosure form to be filed or amended 
if required by this clause, shall be subject to ¿r civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure, 

(3) 	 Contractors may rely without liability on the representations made by their 
subcontractors in the cerlification and disclosure form. 

F. 	 Cost Allowabilit-v 

Nothing in this clause is to be interpreted to make allowable or reasonable any costs 
which would be unallowable or unreasonable in accordance with Part 3 I of the Federal 
Acquisition Regulation, Conversely, costs made specifically unallowable by the 
requirements in this clause will not be made allowable under any of the provisions of Part 
31 of the Federal Acquisition Regulation, 

10. 	 Clean Air 

If the total value of this contract exceeds $100,000: 

(l) The Contractor agrees to cornply with all applicable standards, orders or regulations 
issued pursuant to tlie Clean Air Act, as amended,422U,S.C.7401et seq. The 
Contractor agrees to repolt each violation to TriMet and understands and agrees that 
TriMet will, in tumt, report each violation as required to assure notification to FTA 
and the appropriate EPA Regional Office, 

(2) The Contractor also agrees to include these requirement in each subcontract 
exceeding $100,000 financed in whole or in part with Federal assistance provicled by 
FTA. 

I l. 	 Clean Water Requirements 

If the total value of this contract exceeds $100,000: 

(l) The Contractor agrees to comply with all applicable standards, orders or regulations 
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S,C. 
l25I et seq. The Contractor agrees to repofi each violation to TriMet and 
understands and agrees that TriMet will, in tum, report each violation as required to 
assure notification to FTA and the appropriate EPA Regional Office. 

(2) The Contractor also agrees to include these requirements in each subcontract 
exceeding $100,000 financed in whole or in paft with Federal assistance plovided by 
the FTA. 
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I 1,.	 Envilonrnental Violations 

Fol all coutracts and subcontracts in excess of fi100,000.00, Contractor agrees to comply 
with all applicable standards, orders, or requirements issued under Section 306 of the 
Clean Air Ãct (42 USC 1857(h)), Section 508 of the Clean Water Act (33 USC 1368), 
Executive Order I i378, and Environmental Protection Agency regulations (40 CFR, Part 
l5), which prohibit the use under nonexempt Federal contracts, grants, or loans, of 
facilities included on the EPA List for Violating Facilities, Contractor shall reporl 
violatious to FTA and to the USEPA Assistant Administrator for Enforcement 
(ENo32e). 

13,	 Energy Consewation 

The Contractor shall comply with mandatory standarcls and policies relating to energy 
efficiency which at'e contained in the State energy consen¿ation plan issued in compliance 
with thc Energy Policy and Conservation Act (42 USC Section 6321, et seq.). 

14,	 Privacl¿ Act 

The foliowing requirements apply to the Contractor and its employees that administer any 
system of records on behaif of the Federal Govemment under any contract: 

(1) The Contractor agrees to cornply with, and assures the compliance of its ernployees 
with, the infonnation restrictions and other applicable requirements of the Privacy Act of 
1974, 5 U.S,C, $ 552a. Among other things, the Contractor agrees to obtain the express 
consent of the Federal Government before the Contractor or its employees operate a 
systen'ì of records on behalf of the Federal Govemment, The Contractor understands that 
the requirements of the Privacy Act, including the civil and criminal penalties for 
violation of that Act, apply to those individuals involved, and that failure to cornply with 
tire terms of the Privacy Act may result in termination of the underlying contract. 

(2) The Contractor also agrees to include these requirements in each subcontract to 
administer any system of records on behalf of the Federal Goverrunent financed in whole 
or in part with Federal assistance providecl by FTA. 

15.	 Cargo Preference 

Coutractor agrees: 

A, 	 To use privately owned United States-flag commercial vessels to ship at least 50 
percent of the gross tonnage (computed separately for chy bulk carriers, dry cargo 
liners, and tankers) involved, whenever shipping any equiprnent, materials, or 
cornmodities pursuant to this section, to the extent such vessels are available at 
fair and reasonable rates for United States-flag commercial vessels. 

B. 	 To furnish within 20 working days following the date of loading for shipments 
oliginating within the United States, or within 30 wotking days following the 
date of loading for shipment originating outside the United States, a legible copy 
of a rated, "on-board" commercial ocean bill-of-lading in English for each 
shipment of cargo described in the preceding paragraph to tlie Division of 
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: National Cargo, Office of Market Development, Maritime Administration, 
, Washington, DC 20590, ancl to TriMet (through the contractor in the case of a 

subcontractor's bill-of-lading) rnarked with appropriate identification of the 
Project. 

C. 	 To include these requirements in all subcontracts issued pursuant to this contract 
when the subcontract may involve the transport of equipment, material, or 
coÍtmodities by ocean vessel, 

16, Fl)¡rAmerica 

If this contract involves the international transpoÍation of goods, equipment, or personnel by air, 
Contractor agrees 1) to use U,S, flag carriers, to the extent seryice by these caniers is available 
and 2) to include this requirement in subcontracts at every tier, The Contractor shall submit, if a 
foreign carrier was used, an appropriate certification or memorandum adequately explaining why 
service by a U.S. flag canier was not available or why it was necessal'y to use a foreign air carrier 
and shall, in any event provide a certificate of compliance with Fly America Requirements, 4l 
CFR Part 301-10. 

17.	 Seismic Safef.v 

The contractor agrees that any new building or addition to an existing building will be designecl 
and constructed in accordance with the standards for Seismic Safety required in Department of 
Transportation Seismic Safery Regulations 49 CFR Part 4l and will cerlify to cornpliance to the 
extent required by the regulation. The contractor also agrees to ensure that all work performed 
under this contract including work performed by a subcontractor is in compliance with the 
standards required by the Seismic Safety Regulations and the cefiification of compliance issued 
on the project, 

18. 	 Recvcled Products 

The contractor agrees to comply with all the requirements of Section 6002 of the Resource 
Conservation and Recovery Act (RCRA), as amencled (42 U.S.C, 6962), including br¡t not limited 
to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they apply to the 
procurement of the iterns designated in Subpart B of 40 CFR Par1247 

19. 	 Davis-Bacon and Copeland Anti-Kickback Acts 

(1) Minirnum wages - (i) All laborers and mechanics employed or working upon the site of the 
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), will be paid unconditionally and not less often than 
once a week, and without subsequent deduction or rebate on any account (except sr.rch payloll 
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the contractor 
and such laborers and mechanics. 
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Contributions made or costs leasonably anticipated for bona fide fringe benefits under section 
I (bX2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions ofparagraph (l)(iv) ofthis section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) r,urder plans, funds, or programs which cover the particular weekly period, are 

deemed to be constructively made or incurrecl during such weekly period. Such laborers and 
mechanics shall be paid the appropriate wage rate and fi'inge benefits on the wage determination 
for the classification of work actually performed, without regard to skill, except as provided in 29 
CFR Parl 5.5(a)(a). Laborers or mechanics performing work in more than one classification may 
be compensated at the rate specified for each classification for the time aclually worked therein: 
Provided, That the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. The wage determination (including any additional 
classifications and wage rates conformed under paragraph (1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the 
workel's. 

(iiXA) The contracting officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage determination. The contracting 
officersirall approve an additional classification and wage rate and fringe benefits therefore only 
when the following criteria have been rnet: 

(1) Except with lespect to helpers as defined as 29 CFR 5.2(n)(4), the work to be perfonned by 
the classi{icatiou requested is not performed by a classification in the wage determination; and 

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination; and 

(4) With lespect to helpers as defìned in 29 CFR 5.2(n)(a), such a classification prevails in the 
area in which the work is performed. 

(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the ciassification and wage 
rate (including the amount designated for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officel' to the Administrator of the Wage and Houi Division, 
Etnployment Standards Adniinistration, U,S. Department of Labor, Washington, DC 20210. The 
Administrator, or an autholized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the contracting officer or 
will notify the contracting offìcer within the 30-day period that additional time is necessary. 

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fì'inge benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parlies and the 
lecomurendation of the contracting officer, to the Adrninistrator for determination. The 
Administrator, or arl authorized representative, will issue a determination within 30 days of 
receipt and so advise the contracting officer or will notifli the contracting officer within the 30­
day period tirat additional time is necessary. 
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(D) The wage rate (including f inge benefits where appropriate) determined pnrsuant to
 
paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the
 
classification under this contract from the first day on which work is performed in the
 
classification.
 

(iii) Whenever the minirnum wage rate prescribed in the contract for a class of laborers or
 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall
 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
 
benefit or an hourly cash equivalent thereof.
 

(iv) If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as paÍ of the wages of any laborer or mechanic the amount of any costs reasonably
 
anticipated in providing bona frde fringe benefits under a plan or program, Provided, That the
 
Secretary of Labor has found, upon the written request of the contractor, that the applicable
 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
 
contractor to set aside in a separate account assets for the meeting of obligations under the plan or
 
pfogram.
 

(vXA) The contracting offìcer shall require that any class of labol'ers ol mechanics which is not
 
listed in the wage detennination and which is to be employecl under the contract shall be
 
classified in conformance with the wage determination, The contracting officer shall approve an
 
additional classification and wage rate and fringe benefits therefore only when the following
 
criteria have been met:
 

(l) The work to be performed by the classification requested is not performed by a classiflication
 
in the wage determination; and
 

(2) The classification is utilized in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(B) If the contractor and the laborers and mechanics to be ernployed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and wage 
rate (including the amount designated for fringe benefits where appropriate), a repofi of the action 
taken shall be sent by the contracting officer to the Administrator of the Wage and l-Iour Division, 
Employment Standards Administration, Washington, DC 20210. The Administrator, or an 
authorized representative, will approve, rnodify, or disapprove every additional classification 
action within 30 days of receipt and so advise the contracting officer or will notify the contracting 
officer within the 3O-day period that additional time is necessary. 

(C) In the event the contractor, the laborers or mechanics to be employed in the classiflrcation or 
their representatives, and the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fì'inge benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and the 
recommendation of the contracting offìcer, to the Administrator for determination. The 
Administrator, or an authorized representative, will issue a deterrnination with 30 days of receìpt 
and so advise the contracting officer or will noti$ the contracting officer within the 3O-clay 
period that additional time is necessary. 
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(D) The wage t'ate (including fì'inge benefits where appropriate) determined pursuant to
 
pat'aglaplis (a)(1)(v) (B) or (C) of this section, shall be pai<1 to all workers performing work in the
 
classification under this contract from the first day on which work is performed in the
 
classification.
 

(2) Withholding - TriMet shall upon its own action or upon written request of an authorized
 
representative of the Departtnent of Labor withhold or cause to be withheld fì'orn the contractor
 
under this conttact or any other Federal contract with tlie same prime contractor, or any other
 
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which.is held by
 
the sarne prime contractor, so much of the accrued payments or advances as may be considered
 
necessary to pay laborers aud mechanics, including apprentices, trainees, and helpers, employed
 
by the contlactor or any subcontractor the full amount of wages required by the contract. In the
 
event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper,
 
ernployed or working on the site of the work (or under the United States Housing Act of 1937 or
 
utrder the l-Iousing Act of 1949 in the construction or development of the project), all or parl of
 
the wages required by the cotttract, TriMet may, after written notice to the contractor, sponsor,
 
applicattt, ot'owner, take such action as may be necessary to cause the suspension of any further
 
payment, advance, or guarantee of funds until such violations have ceased
 

(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be maintained 
by the contractor during the course of the work and preselvecl for a period of three years 
thereafter for all laborers and mechanics working at the site of the work (or under the United 
States Housing Act of 1937, or under the Housing Act of 1949, in the construction or 
developrnent ofthe project), Such records shall contain the name, address, and social security 
number of each such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefìts or cash 
equivalents thereof of the types described in section 1(bX2XB) of the Davis-Bacon Act), daily 
and weekly ttumber of hours worked, deductions made and actual wages paid. Whenever thc 
Secretaty of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or progl'am described in section l(bX2XB) of the Davis-Bacon Act, the contractor shall 
tnaintain records which show that the commitment to provide such benefits is enforceable, that 
the plan or program is financially responsible, and that the plan or proglam has been 
communicated in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors employing 
apprentices or tl'ainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certifrcation of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs. 

(iiXA) The contractor shall subrnit weekly for each week in which any contract work is 
performed a copy of all payrolls to TriMet for transmission to the Federal Transit Administration, 
The payrolls submitted shall set out accurately and cornpletely all of the infonnation required to 
be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5. This information may be 
subnritted in any form desired, Optional Form WIJ-3 47 is avallable for this pulpose and may be 
purchased t'om the Superintendent of Docurnents (Federal Stock Nurnber 029-005-00014-1), 
U.S. Government Printing Office, Washington ,DC 20402. The prime contractor is responsible 
for the submission of copies of payrolls by all subcontractors. 

(B) Each payroll subrnitted shall be accompanied by a "Statement of Cornpliance," signed by the 
coutractor or subcontractol' or his or her agent who pays or supervises the payment of the persons 
ernployed under the contract and shall certify the following: 

http:which.is
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(1) That the payroll for the payroll period contains the information required to be maintained 
under se ction 5,5(a)(3)(i) of Regulations,2g CFR part 5 and that such information is correct and 
complete; 

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on 
the contract during the payroll period has been paid the full weekly wages eamecl, without rebate, 
either directly or indirectly, and that no deductions have been made either directly or indirectly 
from the full wages eatned, other than pennissible deductions as set forth in Regulations, 29 CFR 
part 3; 

, 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe 
benefìts or cash equivalents for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification set forth on the reverse sicle of
 
Optional Form WH-347 shall satisfy the requirement for submission of the "statement of
 
Compliance" required by paragraph (aX:XiiXB) of this section.
 

(D) The falsification of any of the above certifications may subject the contractor or subcontÌactor 
to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the 
United States Code. 

(iii) The contractor or subcontractor shall make the recolds required under paragraph (a)(3)(i) of 
this section available for inspection, copying, or transcription by authorized representatives of the 
Federal Transit Administration or the Deparlment of Labor, and shall permit such representatives 
to interview employees during working hours on the job. If the contractor or subcontractor fails to 
submit the required records or to make them available, the Federal agency may, aftel written 
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to 
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure 
to submit the required records upon request or to make such records available may be grounds for 
debarment action pul'suant to 29 CFR 5,12. 

(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at less than 
the predetermined rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the U,S. Department 
of Labor, Employment and Training Aclministration, Bureau of Apprenticeship and Training, or 
with a State Apprenticeship Agency recognized by the Bureau, or if a person is employed in his 
or her first 90 days of probationary employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but who has been certifliecl by the 
Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) to 
be eligible for probationary employment as an apprentice, The allowable ratio of apprentices to 
journeymen on the job site in any craft classification shall not be greater than the ratio pelrnitted 
to the contractor as to the entire work force undel the registered program. Any workel listed on a 
payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, 
shall be paid not less than the applicable wage rate on the wage detemination for the 
classification of work actually performed. In addition, any apprentice performing work on the job 
site in excess of the ratio permitted uncler the registered program shall be paid not less than the 
applicable wage rate on the wage detqrmination for the work actually performed. Where a 

contractor is performing constructioll on a ploject in a iocality other than that in which its 
program is registered, the ratios and wage rates (expressed in percentages of the journeyman's 
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liourly rate) specifìed in the contractor's or subcontractor's registered program shall be observed, 
Every apprentice must be paid at not less than the late specified in the registered program for the 
apprentice's level of progress, expressed as a percentage of the joumeymen hourly rate specified 
in the applicable wage deterurination. Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the apprenticeship program does not specify 
fringe benefìts, apprentices must be paid the full amount of fringe benefits listed on the wage 
detertninatiou for the applicable classification, If the Administrator of the Wage and Hour 
Division of the U.S, Deparllent of Labor determines that a different practice prevails fbr the 
applicable applentice classification, fringes shall be paid in accordance with that determination. 
Iu the event the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency 
recognized by the Bureau, withdraws approval of an apprenticeship program, the contractor will 
no ionger be permitted to utilize apprentices at less than the applicable predetermined rate for the 
wolk performed until an acceptable program is approved. 

(ii) }arncçl - Except as provided in 29 CFR 5. 16, trainees will not be permittecl to work at less 
than the predeteruriued tate for the work performed unless they are employed pursuant to and 
individually regìstered in a program which has received plior approval, evidenced by formal 
certification by ttre U.S. Departmcnt of Labor, Etnployment and Training Administration. The 
ratio of trainees to journeymen on the job site shall not be greater than perrnitted under the plan 
approved by the Employment and Training Administration. Every trainee must be paid at not less 
than the t'ate specified in the approved program for the trainee's level of progress, explessed as a 
percentage of the joumeyrnan hourly rate specified in the applicable wage determination. 
'lraiuees shall be paid fi'inge benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fi'inge benefits, trainees shall be paid the full amount of 
û'inge benefits listed on the wage determination unless tlie Administrator of the Wage and Hour 
Division deterurines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage cletennination which provides for less than full fringe benefits 
fbr apprentices. Auy ernployee listed on the payroll at a trainee rate who is not registered and 
parlicipating in a traiuing plan approved by the Employment and Training Administration shall be 
paid not less than the applicable wage tate on the wage determinatiori for the classification of 
work actually perl'onned. In addition, any trainee performing wolk on the job site in excess of the 
ratio permitted under the legistered program shall be paid not less than the applicable wage rate 
on the wage determination for the work actually performed. In the event the Ernployment and 
Training Administration witlidraws approval of a training program, the contractor will no longer 
be perrnitted to utilize trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 

(iii) Eqr"ral employment opportunitv - The utilization of apprentices, trainees and journeymen 
Lnder this part shall be in confonnity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and29 CFR parl 30. 

(5) Compliance with Copeland Act requirements - The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses 
cotltained in 29 CFR 5,5(a)(l) through (10) and such other clauses as the Federal Transit 
Administration may by appropriate instructions require, and also a clause requiring the 
subcontl'actors to include these clauses in any lower tier subcontracts. The prime contractor shall 
be respousible for the compliance by any subcontractor or lower tier subcontractor with:all the 
contract clauses in 29 CFR 5,5. 
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(7) Contract tetmination: debarment'- A breach of the contract clauses in 29 CFR 5,5 may be 
grounds for tennination of the contract, anci for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 

(B) Compliance with Davis-Bacon and Related Act requirements - All rulings and interpretations 
of the Davis-Bacon and Related Acts contained in 29 CFR parts l, 3, ancl 5 are herein
 
incorporated by reference in this contract.
 

(9) Disputes conceming labor standards - Disputes arising out of the labor standards provisions of 
this contract shall not be subject to the general disputes clause ofthis contract, Such disputes shall 
be resolved in accordance with the procedures of the Deparlment of Labor set forth in 29 CFR 
parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the 
contractor (or any of ifs subcontractors) and the contracting agency, the U,S. Departrnent of 
Labor, or the employees or their representatives. 

(10) Certifìcation of eligibility - (i) By entering into this contract, the contractor certifies that
 
neither it (nor he or she) nor any person or firm who has an interest in the contractor's frrm is a
 

person or fitm ineligible to be awardecl Government contracts by virtue of section 3(a) of the
 
Davis-Bacon Act or 29 CFR 5.12(a)(l), 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
 

Govemment contract by virlue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.1z(aX1).
 

(iii) The penalty for making false statements is prescribed in the U.S, Criminal Code, 18 U.S,C.
 
1001.
 

20. Contract Work Hours and Safetv Standards Act 

(l) Overtime requirements - No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is ernployed 
on such work to work in excess of forly hours in such workweek unless such laborel or mechanic 
receives compensation at a rate not less than one and one-half times the basic rate of pay for all 
hours worked in excess of forly hours in such workweek. 

(2) Violation; liabilify for unpaid wages; liquidated damages - In the event of any violation of the 
clause set forth in paragraph (1) ofthis section the contractor and any subcontractor responsible 
therefore shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall 
be liable to the United States for liquidated damages. Such liquidated damages shall be computed 
with respect to each individual laborer or mechanic, including watchmen and guards, employed in 
violation of the clause set forth in paragraph (1) of this section, in the sum of $10 for each 
calendar day on which such individual was required or permitted to work in excess of the 
standard workweek of forfy hours witliout payment of the overlime wages requiled by the clause 
set forth in paragraph (1) of this section. 

(3) Withholding for unpaid wages and liquidated darnages - The (write in the nanre of the 
grantee) shall upon its own action or uporl written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any n'ìoneys payable on account of 
work perfonned by the contractor or subcontractor under any such contract or any other Federal 
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contlact with the same prime contractor, or any other federally-assisted contract subject to the 
Contract Worlc l-Iours and Safety Standards Act, which is held by the same prirne contractor, suclr 
sulns as may be determined to be necessary to satisfy any liabilities of such contractor or 
subcontractor for r"urpaid wages and liquiclated clamages as provided in the clause set forth in 
paragraph (2) of this section. 

(4) Subcontracts * The contractor or subcontractor shall insert in any subcontracts the clauses set 
forth inparagraphs (1) thlough (4) of this section and also a clause requiring the subcontractors to 
include these clauses in any lowcr tier subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs (1) through (4) ofthis section. 

2t. Buy America (03/06) 

If this contract is for Construction and/or the Acquisition of Goods or Rolling Stock (valued at 
more tlran $ 100,000), the Contractor agrees to comply with 49 U.S.C. 5323 (l) and 49 CFR Part 
661 as amended, which plovide that Federal funds may not be obligated unless steel, iron, and 
lnanufactured products used in FTA-funded projects are produced in the United States, unless a 
waiver has been granted by FTA or the product is subject to a general waiver. General waivers 
are listed in 49 CFR 661.7 . and include, microcomputer equipment, software, and small:purchases 
(currently less than $ 100,000) rnade with capital, operating, or planning funds. Separate 
requirenrents for rolling stock are set out at 5323 (iX2XC) and 49 CFR 661,I t. Rolling stock not 
subject to a general waiver rnust be manufactured in the United States and have a 60 percent 
domestic content. 

A bidder or offeror must submit to the FTA recipient the applopriate Buy America certification 
with all bicls on FTA-funded contracts, except those subject to a general waiver. Bids ol offers 
that are not acoompanied by a cornpleted Buy America certification must be rejected as 
nonresponsive, This requirement does not apply to lower tier subcontractors. 

END OF EXHIBIT .A _ FEDERAL REQUIREMENTS 


