
EXHIBIT A
 
3 S4¡5 # ff
 

SUBSURFACE LEASE
 
RW File #7133
 

THIS LEASE (refened to herein as "Lease" or "subswface Lease") made and entered 
ínto this day of 2Ûll, by and between the City of Portland, a 

municipal corporation of the State of Oregon (hereinafter referred to as the "City"), and State of 
Oregon, actÍng by and through the State Board of Hlgher Education on behalf of Portland 
State Unlversity, (horeinafter referred to as the "Lessee"). 

TVVITNESSETH 

WHEREAS, Lessee desires to lease subsurface space under the intersection of SW 
Montgomery Street and SW 10th Avenue to construct and maintain a 9.00 foot high X 10.00 foot 
wide utility tunnel which will support electrical and telecommunications systems operated by 
Lessee and will connect segments of privately owned tunnels to be consbructed under 
Application No. 2009- I 3 8508; 

WHEREAS, Lessee has rnade.significant conhibutions to public improvements being 
made in the vicinity of this Lease; 

WHEREAS, the City Engineer has reviewed the proposed encroachment into the public 
right-of-way and, subject to Lessee complying with certain conditions provided for herein, has 
determined it to be consistent with approval criteria and policies as outlined in the City Policy 
"Encroachments in the Public Right-of-Way, " adopted in 1982; 

V/HEREAS, the City Council has determined the proposed encroachment into the public 
right-of-way subsurface space beneath the street will not be needed for public use within the 
period of this Lease and the subsurface facilities will not unreasonably interfore with the public 
use and utility use of the street area; and, will give the best return to the City of use of such area. 

NOW THEREFORE IT IS MUTUALLY ACREED AS FOLLOWS: 

1. Ir.ease. The City does hereby lease unto Lessee, its successors and assigns, the subsurface 
spaae as depicted in Exhibit "4" attached hereto and incorporated herein by reference 
(hereinafter referred to as the "Subsurface Space"). The surface area above the Subsurface 
Space contains approximately 1,317 square feet, more or less. The Subsurface Space is 
located in the southwest comer of the intersection of SW Montgomery and S'VV 10th, in the 
City of Portland, Oregon. 

2. Authorit)¡. This Subsurface Lease is executed pursuant to the authority granted by Ordinance
No.--, aclopted by the City Council of the City of Portland, Oregon, on the 
day of ,20-. The City Council, in accordance with ORS 
271.430, has notified the owners of the propefty abutting the street property and has given 
tltem an opportunity to be heard with respect to this Subsurface Lease, and has detennined 
that the use of the Subsurface Space will not unreasonably interfere with public use a:rd 
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utility use of the city streets and sidewalks, as provided by law. It is understood that this 
Subsurface Lçase shall not affect the prior cledication or grant of the street ploperty fbr street 
arid sidewalk purposes. 

3. As-Built Surveli. Within ninety (90) days after the completion of the tunnel structure, f,essee 
shall cause the architect or engineel of the Subsurface Space to prepare "as-built" drawings to 
determine the actu¿l square footage of the surface area above the Subsulface Space and the 
actual City of Portland datum elevations of the Subsurface Space (the "'as-built' drawings"). 
Lessee will provide a copy of said "as-built" drawings to the City, with the as-built survey to 
be prepaid by a qualified professional. 

4. Rent, 
A. The "Initial Rent" for the Subsurface Space is $1,000 per yeâr, based upon estimated 

Lease area of 1,317 surface square feet. The date of construction for the tunnel is the rent 
commencement clate. 

B. Lessee shall pay to the City, in advance on or before the tenfh (l0th) day of January of 
each calendar year during the term of this Subsurface Lease, annual rent in an amount 
equal to the Initial Rent then in effect as provided in Section 4.4, hereof. If, during the 
Initial Tenn (as defined in Section 6 below) of this Subsurface Lease or any renewal 
term, the period in which amual rent is due is less than a calendar year, the amount due 
shall be prorated based upon a calendar year containing 360 days. 

C. All Rent to be paid by Lessee to City shall be in lawful morley of the United States of 
America and shall be paid without deduction or ofßet at such place or places as rnay be 
designated from time to time by City. While City intends to invoice Lessee annually, 
delayed invoicing does not relieve Lessee of its obligation to pay rent on time. 

D. No payment by Lessee or receipt by City of a lesser amount than any installment or 
payment of rent or other charges or fees shall be deemed to be other tlian on account of 
the amount due, and no endorsement or statement on any check or payment of rent or 
other charges or fees shall be deemed an accord and satisfactíon. City may accept such 
check or pâynient without prejudice to City's right to recover the balance of such 
installment or payment, or pursue any other remedies available to City. Payments 
leceived shall be creclited to the oldcst outstanding amorurt due. 

E. In addition to all of the remedies provided by this lease, if any rent or other charge 
required by this lease is not received by City within ten (10) days after it is due, Lessee 
shall pay a late fee of $100.00. Lessee shall pay any late charges within forty-five (45) 
days upon City's request, The irnposition by City and/or the payment by Lessee of any 
late charges shall not waive or cure Lessee's default hereunder. Failure to impose a late 
charge on one occasion does not affect a rvaiver of City's right to impose a late charge on 
subsequent delinquent payments. 

F'. All amounts not paid by the Lessee when clue or demanded shall bear interest at the rate 
of one percellt ( I %) per month. The interest rate of one percent ( I %) on over'<lue acco unts 
is subject to periodic acljusttnent in writing to reflect City's then cur¡ent interest rate 
chargcd on overdue accounts. 

G. In the event that any check, draft, or other instrument of payment given by Lessee is 
dishonored fior any t'eâson, Lessee aglees to pay City the suni of $100, in aclclition to any 
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Iate f'ee which will be due within 45 days upon City's request. City may, at its option, 
require Lessee to pay all future Rent by cashier's checks or other methocls. 

H. In the event that the Subsurface Space beconres unavailable to Lessee under this 
provision for thirty consecutive days, or rnole, through no fault of Lessee, then rent shall 
be abated for that period time and said amount shall be creclited to rents due the following 
year, except that rent abated for the final yeal ofthe lease shall be refunded to Lessee no 
later than sixty (60) days after the lease has terminated. 

5. ReniAdiust-ment. 
A. Commencing at the beginning of the sixth (6th) full calendar year following the rent 

commencement date and thereafter on the last day of each succeeding five (5) year period 
tlu'oughout the rernainder of the Initial Term and any renewal term (hereinafter "Rent 
Adjustment Date"), rent shall be adjusted to equal the rent at the beginning of the 
previous period for which rents were fixed, increased by any percentage increase in the 
most recently available CPI as of such Rent Adjustment Date over the CPI as of the 
beginning of the previous period for which rents were fixed. For example, if the CPI as 
of the date of this Subsurface Lease were 300.2 and the CPI as of the fifth anniversary of 
the rent commencement date were 321.2, annual rent for the succeeding five-year period 
would be determined by multiplying the Initial Rent by 1.07. For pu{poses of this Section 
5, the term "CPI" means the Consumer Plice Index for All Urban Consumers (1952-84 
equal to 100), Portland, Oregon for AII Items, or a comparable Index published by the 
United States Bureau of Labor Statistics if such Consumer Price Index be discontinued. 

B. At no time during the Initial Term or any renewal term, shall a rent adjustment result in 
an annual rent that is less than the annual rent fo¡ the previous period for which rents 
were fixed. 

6. Term. 
A. The "Initial Term" shall commence upon the date of construction of the tumel and shall 

expire 30 years after said datê, unless extended pursuant to Section 7 below. 
B. Notwithstanding anything to the contlaly herein, this S¡-rbsurface Lease will terminate: 

1) Five years flom the effective date if construction of the tumel lias not conurienced by 
that date 

2) One liundred eighty (180) days after the improvements built or caused to be built by 
Lessee and the street properfy are substantially destroyed, unless prior to expiration of 
said 180 day period Lessee has given notice to the City of its intention to rebuild, or 
cause to be rebuilt, the implovements. If Lessee gives the City its notice within the 
180 day period then this Subsurface Lease shall not ternrinate and thereafter Lessee 
shall commence, within 120 days frorn the date of such notice, to rebuild the 
improvements and shall diligently pursue the same unto completion. Except as 
otherwise provided in this Subsurface Lease, if Lessee fails to comrnence to rebuild 
or cause to be rebuilt the irnprovements rvithin the 120 clay periocl or fails to 
cliligently put'sue the same, City may notify Lessce that it is in clefault of such
 
obligations as provided for under Section l7 of this Subsulface Lease.
 

C' When usecl in this Subsurface Lease, "ternì" shall mean the Initial Ternl of this
 
Subsurface l.ease or the Initial 'I'erm of this Subsr¡l'fàce Lease as renewed pursuant to
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Section 7. 

7. Renewal, 

") Lessee shall have the option to rcnew this Subsurface Lease for two successive terms of 
thirty (30) years each commencing on the expiration of the original term. Saicl renewals 
will require wlitten request by Lessee, as provided for below, which will not be 
unreasonably denied by City. If a renewal request by Lessee is denied, City shall explain 
in writing the reasons for said denial" 

b) In order to seek renewal, Lessee shall be in full compliance with the terms and conditions 
of the lease at the time the option is exercised, Should Lessee elect to rene\ri the term of 
this lease, it shall give to City its written notice of such election not later than twelve (12) 
months prior to the expiration of the original term. Within sixty (ó0) days of receipt of 
Lessee's written uotice of election to renew lease, City shall contact Lessee and arrange a 
suitable time and place to negotiate negotiable changes in the terms and conditions of the 
lease for the renewal term. 

c) Any negotiated changes in the terms and conditions of this lease shall be in writing and, 
unless otherwise agreed, shall become effective on the fìrst day of the renewal term. In 
the event City and Lessee cannot agree on other negotiable changes, if any, in the tenns 
and conditions of this lease within one hundred twenty (120) days from the expiration of 
the original term or subsequent term thereof, this option to renew shall expire and the 
lease shall terminate as required by the original lease or any amendments. 

d) Availability of Funds Clause; Non-appropriations Clause: 
Lessee certifies that sufficient funds are available to finance Lessee's obligations under 
this Agreement within its cuuent biennial appropriation or expenditure limitation, 
provided, however, that continuation of this Agreement or any extension, after the end of 
the fiscal period in which it is written, is contingent upon a nev/ appropriation or 
limitation for each succeeding fiscal periocl for the purpose of this Agreement, hr the 
event of such Non-Appropriation Lessee will notify City of its intent to terminate this 
Agreement following the notice and cure rights provided for in Section 19. 

8. Net Lease. it is the intention and pulpose of the City and Lessee that this Subsurface Lease 
shall be a "net lease" to City, all cost or expense of whatever character or kind, general ancl 
special, ordinary and extraordinary, foreseen and ulrforeseen and of every kind and nature 
whatsoever that may be necessary in or about the operation of the Subsurface Space and 
Lessee's authorized use thereof duling the entire tenn, or its extension(s), to be paid by 
Lessee including but not limited to taxes, utilities, security insurance, and/or property 
assessments, if applicable. All provisions of this Subsurface Lease relating to expenses arc to 
be constrlted in light of such intention and purpose to construe this Subsurface Lease as a 
"net lease" 

9, Permitted Uses. Lessee is authorized to use the Subsurface Space for a 9.00 fbot high x l0 
foot wide utility tunnel which will support eleotrical and telecomrnunications systems 
operated by and for Lessee's private use and will corulcct segments of privately owned 
ttlnnels to be constructed under Application No.2009-138508; ("Permitted Uses"). In the 
event that at Lessee's request the City Council shall approve Lrse of the Subsurface Space for 
adclitional puposes in the màrrrel hereinafter provicleci, the rent payable by Lessee sliall.be 
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renegotiated between the Lessee and the City to a reasonable rate in accordance with the then 
cunent rental rates for cornparable facilities and uses. 

10, Encroaclunent Approval.Conditionq Notwithstanding telms and conditions to the contrary 
herein, Lessee will comply with the requirements of the City Engineer, as provided for in that 
certain City Engineer's'Report accompanying the encroachment perrnit for the proposed 
tururel, dated December 17,2009. 

11. Use. Nuisance. Waste. Hazard. Lessee shall use Subsurface Space for Permitted Uses and no 
other use whatsoever without the prior written approval of the Cíty, which consent shall not 
be unreasonably withheld or delayed. Lessee shall at all times keep Subsurface Space in a 

clean and sanitary condition to the reasonable satisfaction of the City and shall comply with 
any laws, ordinances, and regulations relating to use of the Subsurface Space. Lessee shall 
refrain from any use which is unlawful or interferes with or obshucts the rights of the City or 
other owners, users, or occupants ofnearby surface and/or subsurface space. Lessee shall not 
create a nuisance or damage the reputation of the Subsurface Space, commit or suffer any 
strip or waste of the Subsurface Space or create or permit to be created any condition lvhich 
would constitute a fire hazard, impair the strength or durability of the parking structure, or be 
dangerous to persons or property. Lessee shall not sell or consume or pennit the sale or 
consumption of alcohol or illegal drugs of any kind on the Subsurface Space. No use may be 

made of, on, or from the Subsurface Space relating to the handling, storage, disposal, 
transporfation, or discharge of hazardous or toxic wastes, substances; pollutants, or 
contaminants as those terms are defincd by Federal, Slate, or local law or regulation over 
time, provided however, nothing herein shall prohibit the use and parking of vehicles in the 
Subsurface Space for the Permitted Uses. City acknowledges that vehicles in the Subsurface 
Space for the Permitted Uses may contain petroleum products and may have incidental 
leakage of such petroleurn products, and such shall not be a violation of this Lease. Lessee 
shall, however, be responsible for appropriate clean up of any such leakage. Lessee shall 
maintain the Subsurface Space in compliance with all applicable laws and shall be 

responsible for rnaking any notification or repoft concerning the Subsurface Space to the 
appropriate goverrunent authority. In the event of violation of any of the above conditions, 
the Lessee shall be solely responsible for all costs of compliance, removal or restoration, and 
at the sole discretion of the City, this lease may be terminated, following the notice and cure 
lights provicled in Section 17. 

12. Acknor,vledsments and Covenants of the City. The Ciry hereby acknowledges and covenants 
that Lessee shall at all times during the Subsurface Lease term and the optional renewal 
periods, if exercised, peaceably and quietly enjoy the Subsutface Space without any 
disturbance fro¡n the City, except only such disturbance as shall be reasonably required for 
installation, maintenance and repair of the surface of public street areas adjacent to and above 
the Subsurface Space, or âny City facilities or utilities, such as water mains, sewer lines, 
cable concluit and the like within or adjacent to the Subsulface Space. 
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13. Aqþqlvledgnelts and Covenants of Lçssee. Lçssee hereby acknowledges and covenants 
that: 
A. Each individual executing this Subsurface Lease on behalf of the Lçssee is duly 

authorized to execute and deliver this Subsurface Lease and Lessee warrants and 
represents that this Subsurface Lease is binding on Lessee. 

B. Lessee has examined the Subsurface Area and accepts it in "as is" condition. No 
representations or warranties as to the condition of the said area have been made by City 
or its officers, agents or employees. City shall have no liability to Lessee for any darnage 
or iqjury caused by the condition of the Subsurface Area. 

C. Lessee accepts the Subsurface Area subject to any and all valid interests of record, 
including, but not limited to existing pernits, licenses, leases, easements, franchise 
agreements, railroad facilities, pipelines, telephone, telegraph, communication, power and 
signal lines or any other similar facilities. 

D. Lessee shall cause to be performed, without expense to City, all utility abandonment or 
relocation, including, but not limited to, stonn and sanitary sewer facilities, water mains 
and services, street lights, traffic signals and fïre hydrants, electrical, gas, telephone or 
other utilities necessitated by Lessee's construction of facilities in the Subsurface Space 
and shall cooperate with the City in the incorporation, at no expense to the City, of trafTic 
control and signing systems in the construction of the facilities. Plans and specifications 
for the relocation of City owned utilities shall be subject to the reasonable approval of the 
City and if the utility facilities are within the Lessee's improvements constructed in the 
Subsurface Space, Lessee will make arrangements reasonably acceptable to all utilities to 
provide them access for maintenance of said relocated utilities after the completion of 
construction, including twenty-four (24) hour access to such relocated utilities for repair 
and maintenance purposes. In the event that City cannot cause any private utility or 
utilities tô permanently relocate at the utilities' own expense, Lessee shall indemniff and 
hold halmless City for all expenses reasonably incurred by it in connection with said 
relocation, and will påy on an ongoing basis for all expenses of said relocation work. In 
the event that a jrrdgment is entered against City for reimbursement of costs incurred by 
private utilities in the relocation or abandonment of private utility facilities, Lessee shall 
indemnify and hold harmless City for the amount of such judgment, provided, however, 
that City shall, prior to responding to such claim, notify Lessee of any such claim made 
against City for reimbursement of relocation costs by a private utility, and Lessee shall 
have the option of payirrg such claim or paying City's reasonable costs of contesting such 
Cìaim, irrcluding reasonable costs of appeal. Lessee covenants and agrees to pay for any 
temporary relocation or improvements required to accommodate existing private utility 
networks necessitated by the project. Lessee covenants and agrees to pay for all 
relocation, abandonment or improvement costs of all public utility networks to the extent 
necessitated by the project. 

E. The construction of facilities in the Subsuface Space shall be subject'to such City 
oldinances and license and permit requircments as are generally applicable to such 
construction. In pafticular, all structural plans, materials to be used, and methods of 
installation relating to said faoilitics shall be subject to such approvals of the City 
Engineer, Envirorunental Serviccs Engineer, water engineer, traff,rc engineer, building 
bureâLl, ancl fire marshal as would orclinarily apply to sirlilar construction. l,essee shall 
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provide for vehiculat'and pedestrian traffic during construction in a manner approved by 
the City Engineer zurd traffic engineer.' 

F.	 Lessee shall release and hold hannless the City and its officers, agents and employees
 
from and shall assume all risks of damage to the subsurface structures constructed by
 
Lessee ór to any personal property located in said structures resulting dilectly or
 
indirectly from the failure of water lines or sewers or other utilities occurring during or 
resulting from the construction, reconstruction or rnaintenance of the street surface above 
or adjacent to the Subsurface Space, or any utilities in the Subsurface Space, except for 
liability arising solely out of the acts or omissions of City, its officers, agents and 
employees. This Sçction is not intended to increase the City's liability beyond the 
maximum limits contained in the Oregon Tort Claims Act, ORS 30.260 to 30.300, as 
presently in effect or hereafter modified, and nothing in this Section is intended to limit 
any recoul'se Lessee may have against third parties causing the damage to such 
subsurface structures or personal property therein. 

G.	 When used in this Subsurface Lease, "private utilities" shall include, but not be limited 
to, natural gas, electrical, steamlirres, chilled water systems from any district cooling 
facility, telephone and television cable facilities. 

H.	 When used in this Subsurface Lease, "public utilities" shall include, but not be limited to, 
water mains and services, storm. and sanitary sewers, light rail facilities, street lights, 
traffrc signals, and fire hydrants. 

I, City shall have the right to inspect the Subsurface Space at any time, upon 24 hours 
notice to Lessee, for the purpose of examining the condition thereof, for installation, 
rnaintenance, repair or alteration of any fixture, utility, facility, or thing therein or 
thereupon, or any other lawful purpose or to verify the safety of the structures therein and 
the uses to which the Subsurface Space is being put. The City may enter into or repair the 
Subsurface Space without notice in case of emergency but shall promptly notify Lessee 
of such entry. 
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14.Indemnity. 

"4. To the extent permitted by Article XI, Section 7 or the Oregon Constitution, and subject 
to the limits of the Oregon Tort Claims Act, ORS 30.260 tlu'ough 30.300, tcssee shall 
indernniff, defend and hold harmlcss City, its officers, agents and employees from any 
and all liability, damage, expenses, attorney's fees, causes of actions, suits, claims or 
judgments, arising out of or connected with (l) use, occupâncy, management, or control 
of the Subsurface Area, (2) any failure of Lessee to comply with the tems of this lease or 
any violation of law or ordinance and (3) the acts or omission of Lessee, its agents, 
offtcers, directors or employees, provided, however that Lessee shall not be liable for 
claims caused by the sole negligence of City, its officers, agents or employees. Subject to 
the City providing Lessee written notice of the claim, demand, action or suit, Lessee 
shall, at its own cost and expenss, defend any and all claims, demands, actions or suits 
which may be brought against Lessee, or City or its' officers, agents or employees, either 
alone or in conjunction with others upon any such above mentioned cause or claim, and 
shall satisfy, pày, and discharge any and all judgments that may be recovered against 
Lessee, or City or its' officers, agents, and employees, in any such'action or actions in 
which they may be party defendants. 

B. Lessee shall give City prompt written notice in case of casualty or accident on the 
Subsurface Area. Lessee, as a material part of the consideration to City, hereby assumes 
all risk of damage to property or injury to persons, in, upon or about the Subsurface Area 
from any cairse other than City's sole negligence, 

C. City and its offrcers, agents, and employees shall not be liable for any latent defect in the 
Subsurface Area. In addition to the indemnity provided above, Lessee agrees to 
indemni$, defend and hold harmless City, and its' officers, agents and ernployees, from 
and against all damages, costs, liabilities, and expenses caused by, arising out of, or in 
connection with, the use, generation, release, manufacture, refining, handling, processing, 
storage, transportation, or disposal of Hazardous Substances as defined in by ORS 
465.200(16X2003 Ed) or as it may be amencled including asbestos. Damages, costs, 
liabilities and expenses shall include any amounts claimed to be owed by any regulatory 
or administrative agency, 

D. Insurance. Lessee shall maintain insurance, or a program of self insurance acceptable to 
City, meeting the standards set forth in Exhibit B which is attaclied to this Subsurface 
Lease. Lessee shall furnish to City a certificate of insurance or self insurance for the 
coverâge and limits set forlh in Exhibit B which is to be in force and applicable for the 
duration ofthe Subsurface Lease. 

15, Maintenance. Taxes and Assesslnents. 
A. Lessee agrees to maintain the facilities, other than relocated utilities, constructed by it in 

the Subsurface Space at its own expense and shall be responsible for proper control of 
drainage ancl for waterproofing of such fäcilities. Lessee agrecs to restore, to the 
reasonable satisfactiott of the City Engineer, ¿lny portion of the right of way which rnay 
be distr"lrbed during construction of facilities in the Subsr¡r'face Space ancl agrecs to 
maintain thc srrfacc of thc right of way against settlemeut caused by the coustructiorl or 
existence of Lessee's subsurface lÌrcilities, proviclecl saìcl settìernent is not caused by use 

of the surface of said right of ,uvay in excess of the loacl capability shown on Lessee's fin¿il 
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plans and specifîcations approved by the Lessee and the City. If Lessee's use of the 
Subsurface Space causes an immedi ate hazatd in the street area, Lessee must make 
inrmediate repairs and if such repairs âre not made in a responsive manner as determined 
by the Cily Engineer, lhen the City, upon providing l,gssee with written notice of its 
finding and reasonable opportunity to repair, may cause such repairs to be made and bill 
Lessee for such cost. Failure to make payment within 90 days of billing shall constitute 
default in accordanse with Section 17. 

B. Lessee agrees to pay any taxes and assessments (subject to applicable exemptions) that 
are ol'may be levied upon the Subsurface Space and the facilities other than lelocated 
utilities constructed therein. If Lessee objects in good faith to the validity or amount of 
any tax or assessment that is or may be levied upon the Subsurface Space, Lessee, at 
Lessee's sole expense, may contest the validity or amount of the tax or assessments levied 
upon the Subsurface Space provided that City's interest in the Subsurface Space is not 
jeopardized 

16. Default. 
A. The following shall be events of default: 

1) Lessee fails (i) to pay rent as required pursuant to Section 4 hereof, (ii) to maintain 
insurance as required pursuant to Section 14 hereof, (iii) to maintain the facilities 
constructed in the Subsurface Space as required pursuant to Section 10 hereof, (iv) to 
comply with the use limitations provided for in Section 9; (v) to rebuild the 
improvements in the Subsurface Space as provided for in Section 6.8. hereof, or (vi) 
to pay any taxes and assessments levied upon the Subsurface Space and the facilities 
constructed therein or to reimburse the City for repairs as required pursuant to Section 
l5 hereof. 

2) Lessee making an assignment for the benefit of creditol's, filing a petition in 
bankruptcy, petitioning or applying to any tribunal for the appointment of a custodian, 
receiver or any trustee for it or a substantial part of its assets, or commencing any 
proceedings under any bankruptcy, reorganization, amangernent, dissolution or 
liquidation law or statute of any jurisdiction, whether now or hereafter in effect; or 
Lessee by any act or omission consents to the approval of or acquiescence in any such 
petition, application or proceeding or order for relief or the appointment of a 
custodian, receiver or any tl'ustee for it or any substantial part of any of its properties, 
or sufferiug any such custodianship, r'eceivership or trusteeship to continue 
undischarged for a period of sixty (60) days or rnore. 

B. In the event that an event of default continues for more than 90 days after r,witten notice 
specifying the nature thereof (except for failure under 4.1.(iv) above, in which case such 
failure need only continue for sixty (60) days after written notice specifying the nature 
thereof and except for failure rurder A.l.(iÐ above, in whicli case failure need only 
continue for twenty (20) days after witten notice specifying the nature thereof), such 
failure shall constitute an "Event of Lessee's Default" hereunder; provided, however, that 
if such täilure be of such a nature as carulot be cornpletely remedied within the applicable 
notice periocl, as .the case may be, no clefault shall occur so long as Lessee begins 
correction of the default within the applicable notice period and thereafter proceeds with 
reasonable diligence and in good faith to renredy the failure as soon as practicable. 
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17. Remedies for Default 
A. In the event of failure on the parl of Lessee described in Section 16.4., r,vhich failure has 

continued for more than 90, 60 or 2A days, as specified in this agreement, after written 
notice specifying the nature thereof or, if such failure be of such nature as cannot be 
conrpletely renredied within said 90-, 60- or 20-day period, and Lessee has not begun 
couection of the default or is not diligently pursuing such cuÍe to completion within said 
90-, 60- or 20-day period, as the case may be, and subject to the rights of the Interested 
Parties as set forth herein, City may, upon 60 days' written notice, terminate this Lease. 
During the pendency of any such default hereunder, Lçssee shall continue to perfonn its

' 	 duties and obligations hereunder, including, without limitation, its obligation to maintain 
the Subsurface Space, and, in the event that Lessee or any Interested Parties shall fail to 
perform such duties and obligations, City may, but shall not be obligated to perform any 
or all of such duties or obligations, at Lessee's expense 

B. If Lessee or any Interested Party shall fail to pay required insurance premiurns when due 
artd City deems it necessary, City may, at any time prior to or after actual clefault, after 
ten days' written notice to Lessee and any Interested Party, purchase insurance coverage 
with the limits required by this Lease, or any lesser limits determined by the City 
Engineer in his or her discretion to provide City arrd its officers, agents, and employees 
adequate coverage, at Lessee's expense. If, for any reason, City does purchase insurance 
coverage as provided in this Section, Lessee shall reimburse the City for the cost of the 
insurance premiums. Lessee shall submit reimbursement payments to City within tliirty 
(30) days of receiving an invoice for the premiums from City. 

C. City shall have such other remedies, not inconsistent with the provisions of this Le ase, as 
may be available to City at law or in equity. 

D. In the event of termination of the Subsurface Lease with Lessee, the City r,vill negotiate in 
good faith with the Owners for the purposes of agreeing on a replacement lease for the 
Subsurface Lease. Duling such period of negotiation (not to exceed 180 days), City 
agrees that it shall not interfere with access to the Subsurface Space necessary for the 
structural elements of the Blocks. 

E. In the event the City shall default in the performance of any of its obligations under this 
Subsurface Lease and City shall fail to cure the default within thirty (30) days after 
receiving written notice from Lessee, Lessee shall be entitled to seek remeclies, not 
inconsistent with the provisions of this Subsurface Lease, as may be availablc to Lessee 
at law or in equity. 

18. Surrendqr. 
A. Upon the termination of this Subsurface Lease whether by expiration of the term hereof, 

or by an Event of Lessee's Detbult, Lessee shall sulrender and deliver up possession to 
the City of the Subsurface Space and the improvements constructed therein in a safe and 
wellmaintained condition ancl free and clear of any liens and encumbrances. 

B. In the event that the subsurface lease is not kept in force per tlie requirements set forlh 
herein ol if The subsurface improvements are removed or abandonecl, the subsurface 
improvetnents in the Subsurface Area shall be relnoved by Lessee to the satisfaction of 
the City Engineer. Any work to accornplish the restoration of the right-of'-'"vay (surface or 
sub-surfàce) shall first be apploved by the ofTìce of the City Engineer, The Lessee shall 
subrnit plans for the rvork to the Brueau of Transportation; shall obtain a pernrit and pay 
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all permit and inspection fees prior to the start of the restoration work. A plan and 
schedule for restoration work shall be submitted by the Lessee to the Bureau of 
Transportation nof less than l0 days once the notice to sunender the Lease is given to the 
Bureau of Transportation. All construction restoration work shall.be completed to the 
satisfaction of the City Engineer no later than 90 days from the notíce to surencler during 
which time the street shall remain open to the public for normal transportation activity. 

19. Assig¡rmentr Subletting. Lessee may assign its interest in this Lease as follows: 
A. Except as provided in Sections 12 (Acknowledgements and Covenants of the City), 

Lessee shall not assign or mortgage this lease or any interest herein and shall not sublet 
the Premíses or any part thereof, or any right or privilege pertinent thereto, and shall not 
sell or otherwise hansfer any ownership interest in any corporate Lessee, or permit any 
other person (îhe agents, employees and invitees of Lessee excepted) to occupy or use the 
Premises or any portion thereo{ without first obtaining the writtcn consent of City, which 
City will not unleasonably withhold, condition, or delay. Consent by City to one 
assignment, subletting, transfer, occupation or use by another person shall not be deemed 
to be consent to any subsequent assignment, subletting, transfer, occupation or use by 
another person. 

B. Except as to full assignménts or transfers, City consent to an assignment, sublet, transfer, 
occupation or use shall not release the original named Lessee fi'om liability for the 
continued performance of the terms and provisions on the parl of Lessee to be kept and 
performed, unless City specifically and in witing releases the original named Lessee 
from liability. 

C. Any assignment, subletting, lransferring, occupation ol use without the prior written 
consent of City shall be void and shall, at the option of City, terminate this lease. This 
lease shall not, nor shall interest herein, be assignable, as to the interest of Lessee, by 
operation of law, without the prior written consent of City. 

D. City shall not unreasonably withhold, condition, or delay its consent to any assignment, 
subletting, transfer, occupation or use provided the rent paid by the assignee or sub lessee 
is not less than the rent required by this lease and the proposed Lessee is compatible with 
City's normal standards for the Premises. If Lessee proposes a subletting, assignment, 
transfer, occupation or use, City shall have the option of terminating this lease and 
dealing directly with the proposed sub lessee or assignee, or any thircl party. 

E. If an assignment, subletting, transfer, occupation ol use is permitted, the net value of any 
rent ¡eceivecl by Lessee as a result of such transaction shall be paid to City promptly 
following its receipt by Lessee. 

F. The covenants and conditions herein contained, subject to the sections as to assigrunent, 
apply to and bind the heirs, successors, executors, administrators ancl assigns of the 
parties. 

20, Liens. Lessee shall keep the Subsurface Space free fiom all liens, inclucling rnechanics liens, 
arisíng from any act or omission of Lessee ôr îhose claiming under Lessee. Lcssee shall pay 
as clue all claims for work clotte, for services rendered or material furnished to the Prernises at 
its request. If Lessee fails to pay any claims or to clischarge any lien, City rnay do so and 
collect all costs of díscharge. Such action by City shall not constitute a waiver of any right or 
remedy City may have on account of Lessee's clefault. Lessee may withholcl payment of any 
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claim in connection with a good faith dispute over the obligation to pay, so long as City's 
property interests are not jeopardized. If a lien is filed as a result of nonpayment, Lessee 

shall, within ten (10) days after knowledge of filing, provide City with an executed copy of a 

discharge of the lien, 

21, Modifications for Permitted. Morûeagçes, If any Permitted Mortgagee shall require any 

modification(s) of this Subsurface Lease, City shall, at Lessee's request, promptly execute 

and deliver to Lessee suoh instruments effecting such modifîcation(s) as Lessee shall require, 
provided that such modifications do not adversely affect in any material respect any of City's 
rights under this Subsurface Lease. 

22. Notices. All notices or other communications required to be given by this Subsurface Lease 

shall be in wdting and shall be effective thlee (3) days after deposited as registered or 
certified mail, postage prepaid, return receipt requested directed to the following addresses or 
to such other àddresses as the City, Lessee or their assigns may specify by notice to the 

others from tinre-to-time. 

To City: To Lessee: 

City of Portland Portland State University 

Right-of-Way Acquisition Supervisor Facilities and Planning-FAP 

I120 S.W. Fifth Avenue, Room 800 PO Box 751 

Porlland, Oregon 97204 PoÊland OR 97207-0751 
Attn: Director of Facilities and Planning 

23, Unavoidable Delay. Each party hereto shall be excused from performing any of its 

obligations or undertakings provided in this Subsurface Lease (except any of its obligations 
to pay any sums of money under the applicable provisions hereof) for so long as the 

performance of such obligation is prevented or delayed by any cause which is beyond the 
control of such party, including but not limited to such of the following: Acts of God; acts of 
the other party; fire; eafhquake; flood; explosion; action of the eletneuts; war; invasion; 
insunection; riot; mob violence; sabotage; malicious mischief; inability to procure or general 

shortage or: rationing or regulation of labor, equipment, facilities, sources of energy 
(including, without lirnitation, electricity, gas, gasoline or stearn), materials or supplies in the 

open market; failure of transpoltation; shikes; lockouts; actiou of labor unions; 
condemnation; requisition; or order of goverrunent or civil or military or naval authorities; or 
any other cause, whether similar or dissimilar to the foregoing, not within thc control of such 

paúy; provided, however, that no party shall be entitlcd to lelief under this Sectiort by reason 

of any event unless such party shall have given the other parties notice of such evcnt and the 
nature of such event within a reasonable time after the oocurrence of such event. 

24. E¡lqppç!ççÌtrficaleE 
A. Each par"ty agrees that at any time ancl from tirne to time at reasonable intervals, within 

Thirty (30) days àfter wlitten rec¡uest by the other party, it will execute, and deliver to the 

requesting ¡rarty, or to any prclspectivc Permittecl Mortgagee, assignec or sub lessee, 
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designated by such requesting party, a cefiiflcate stating (i) that this Subsurface Lease is 
unmodified and in force and effect (or if there have beeu modifications, Ìhat this 
Subsurfäce Lease is in force and effect as modified, and identifying the modification 
agreements, or if this Subsurface Lease is not in force and effect the certificate shall so 

state); (ii) whether or not there is any existing uncured default by the requestirrg party in 
the perfornance of any of its obligations under this Subsurface Lease and whether or not 
there is any other existing default by either party under this Subsurface Lease with 
respect to which notice of default has been sewed, and if there is any such default, 
specifying the nature and extent thereof; and (iii) whether or not there are any setofß, 
defenses or counterclaims against enforcement of the obligations of the requesting party. 
In the evenT that an estoppel certificate request is broader than what is provided for 
herein, then deadlines contained in this Section will be extended to thirty (30) days. 

B, Before the expiration or termination of this Subsurface Lease, title to the Improvements 
and equipment and any other propeffy of Lessee from time to time located in the 
Subsurface Space shall not vest in the City by reason of its property interest in the public 
right-of-way but title to such improvements shall remain in Lessee. If this Subsurface 
Lease terminates before the expiration of the term hereof, and it at that time any 
Interested Parties shall exercise its option to obtain a new lease of the remainder'of the 
ter¡n of this Subsurface Lease, then title to the improvements shall automatically pass to, 
vest in and belong to such Interested Parties or any successor to or purchaser of any 
Interested Parties' interest permitted hereunder, until the expiration or sooner termination 
of the term of such new lease. The City and Lessee covenant thai to confirm the 
automatic vesting of title as provided in this Section, each will execute and deliver such 
fuither assurances and instruments of assignment and conveyance as reasonably may be 

required by the other or by Interested Parties for that purpose. 

25. Securit)'Deposit. 
No security deposit is required at time of execution of this Lease. Upon an event of default 
and at City's sole discretion regardless of whether Lessee timely cures the default, City may 
require that Lessee deposit with City a sum equal to the Base Rent payable for the lease year, 
as security to assure performance by Lessee of all of the covenants and terr¡Ìs of this Lease, in 
addition to any cure of Lessee's default that may be required. I'hereafter, City may, from 
time to time, without prejudice to any other remedy, use all or a portion of the security 
deposit to satis$r past due Rent or to cure any uncured default by Lessee, and Lessee shall 
leplenish the security deposit to the original amount i¡nnrediately upon demand. The security 
deposit, along with accrued interest, is the properly of City. No part of the security deposit 
shall be considered held in tlust or be prepayment for any moníes to be paid by Lessee under 
the Lease. Lessee is not, nnder any: circumstances, entitled to the accrual of interest on the 
security deposit amount. The return of any portion of the security deposit, is contingent upon 
Lessee having ftilly ancl faithfirlly canied out all provisions of the Lease without breach or 
default, during the full lease term, including payinent of all monies due to City and sulrender 
of the Premises according to tlie tenns of this Lease 
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26. Gençral PruyisþüÊ, 
A. Flcadings. Á¡iy titles of the several parts and sections of this Subsurface Lease are 

inserted for convenience of reference only and shall be disregarded in çonsttucting or 
interpreting any of its provisions. 

B, Partial Invalidily. Any section of this lease which shall prove to be invalid, void, or 
illegal shall in no way affect, impair, or invalidate any other section of the Subsurface 
Leasç and other sections shall remain in full force and effect. The City Council rnay 

revoke this Subsurface Lease in the event that any provision becomes invalid or 
unenforceable and the City Council expressly fìnds that such provision constituted a 

consideration material to City entering inlo this Subsurface Lease. 

C. Waivgrs. No waiver made by either party with respect to thç performancs, or Inanner or 
time thereof of any obligation of the other party or any condition of its own obligation 
under this Subsurface Lease shall be considered a waiver of any rights of the party 

making the waiver with respect to the particular obligation of the other party or condition 
of its own obligation beyond those expressly waived and to the extent thereof, or a waiver 
in any respect in regard to any other rights of the party making the waiver or any other 
obligations of the party. No waiver by the Lessee or the City of any provision of this 

Subsurface Lease or any breach thereof, shall be of any force and effect unless in writing 
and no such waiver shall be construed to be a continuing waiver 

D. Enforcçment. 
1) Should any dispute arise between the parties to this agreement, it is agreed that such 

dispute will be submitted to a mediator prior to any litigation, and the parties hereby 
expressly agree that no claim or dispute arising under the terms of this agreement 
shall be resolved other than frrst through mediation and, only in the event said 
mediation efforts fail, through litigation. In the event of mediation, each party shall 
share the charges of the mediator equally, and each shall bear their own costs and 
expenses. Any litigation involvirlg or relating to the terms of this agreement or the 
exhibits attached hereto shall be tried to the cowt without a jury. 

2) The parties shall exercise good faith efïorts to select a mediator who shall be 
cornpensated by the parties, each paying one-half, equally, of the mediation costs and 
charges. Mediation will be conducted in Portland, Oregon, unless both parries agree 
in writirig otherwise. Both parties agree to exercise good faith efforts to resolve 
disputes covered by this article through this mediation process. If a pafty requests 
mediation and the other party fails to respond r,vithin ten (10) days, or if the parties 
fail to agree on a mediator within ten (10) days, a mecliator shall be appointed by the 
presiding judge of the Multnomah County Circuit Court upon the request of either 
party, The parties shall have any rights at law or in equity with respect to any dispute 
not covered by this alticle. 
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E, Choice of Law. TÌris Subsurface Lease shall be inteipreted, construed, ancl enforced in 
accordance with, and governed by, the laws of the Statc of Oregon without regard to any 
conflict of laws provisions that would require the application of the law of any other 
jurisdiction. 

F, Consent of City. Whenever consent, approval or direction by City is required under the 
terms contained herein, all such consent, approval or direction shall be in writing from 
the City Engineer, Bureau of Transportation and such approval, consent or direction shall 
not unreasonably be withheld, conditioned, or delayed. 

G. Recordation. A short form memorandum of lease will be recorded in lieu of recording 
the Subsurface Lease in its entirety, with a copy of said memorandum of lease to be 
provided to the Office of the County Assessor by City. 

FL Ti¡ne of Essence. Time is of the essence of this Subsurface Lease. All obligations of the 
Lessee and the City to each other shall be due at the date specifìed by thís Subsurface 
Lease. 

i. 	Americans lVith Disabilities Compliance. Lessee is responsible, at its sole expense, for 
any compliance with all applicable sections of the Americans rrVith Disabilities Act of 
1990 (ADA), as it may be amended, including any duty the ADA may impose on City or 
Lessee as a result of Lessee's use, occupation, or alteration of the Premises. 

J. Calculation of Time. If the time for execution or completion of any action required in 
this Subsurface Lease falls on a Saturday, Sunday or holiday, the period shall be extended 
to include the next day that is not a Satruday, Sunday or holiday.

K. Construction. In construing this Subsurface Lease, if the context so lequires, the singular 
pronoun shall be taken to mean and include the plural, and the masculine shall include the 
feminine and the neuter. All provisions of this Subsurface Lease have been negotiated at 
arms length, and this Subsurface Lease shall not be construed for or against any Party by 
reason of the authorship or alleged authorship of any provision of this Subsurface Lease. 

L. Entire Agreement. This Subsurface Lease and the attachments hereto are the entire 
agreement between the palties and there is no other oral or written agreement between the 
parties with regard to this subject matter. 

M. Arnendments. City and Lessee may amend this Subsurface Lease at any time only by 
written amendment executed by City and Lessee. Unless otherwise expressly provided in 
this Subsurface Lease, any amendment that increases City's risk must be approved by 
City Council by ordinance enactment. City's Riglrt-oÊWay Acquisition Supervisor, or his 
or her successor, may approve an amendrnent increasing the alnou¡rt of compensation to 
City. City's Right-of-Way Acquisition Supervisor may agree to and execute any other 
arnendment on behalf of City. 

N. Place of Enforcement. Any action or suit to enforce or construe any provision of this 
Subsurface Lease by any party sliall be brought in the Circuit Court of the State of 
Ot'egon for Multnornah County, or the United States District Court for the Distrìct of 
Oregon. 

O. 'No Partnership. Neither anything in this Subsurface Lease contained nor any acts of the 
pafies hereto shall be deemed or construed by the parties heleto, or any of them, or alty 
thircl persort, to create the relationship of principal and agent, or of partnership, ol ofjoint 
ventute, or of any association between any o1'the parties to this Subsu'f'ace Leasc, other 
than City and Lessee. 
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P. Non Waiver of Governmental Righls. Subject to the terms ancl conditions of this 
Subsurface Lease, by making this Subsurface Lease the City is specifically not obligating 
itself or any other âgency with respect to any discretionary action relating to development 
or operation of the improvements to be constructed on the blocks or the street propefiy, 
including, but not limited to, re-zonirrgs, variances, environnrental clearances or any other 
governmental agency approvals or permits which are or may be required. The City 
specifically rese¡ves all of its rights to exercise its police power for the benefit of the 
public, including, but not limited to, its right to enter, inspect, or order the Subsurface 
Space vacated, for the public health, safety or welfare. This Section grants to the City no 
greater or lesser rights than City has by virtue of its municipality status. 

Q. Non Exclusive Remedies. The rights and remedies expressly afforded under the 
provisions of this Subsurface Lease shall not be deemed exclusive, except where 
otherwise indicated, and shall be in addition to and cumulative with any and all rights 
otherwise available at law or in equity, and the exercise by either party of any one or 
more of such remedies shall not preclude the exercise by it, at the same or different times, 
of any other such remedies for the same default or breach or of any of its remedies for 
any other default or breach by the other party. 

R. Reservation -pf Easements. Nothing herein shall cause or require the removal or 
abandonment of any sewer, water or gas main, street light facílities, traffic signal 
facilities, public transit facility, ol appurlenance, conduit of any kind, wire, pole or thing 
used, or intended to be used, for any public service, and right is hereby reserved for the 
owner of any such utility or thing to maintain, continue, repair, reconstruct, renew, 
replace, rebuild, and/or enlarge any and all such thing. Lessee's rights to use the entire 
Subsurface Space are subject at all times to the constiuction, installation, operation, 
maintenance, or reconstruction of any utility or public transportation facility that provide 
a public service. No building or structure of any kind shall be built or erected within a 

distance of ten (10) feet frorn the centerline of any such utility, except with the prior 
vi'ritten consent of the City Engineer and the owner of the utility. Any and all 
contemplated building plans shall be subrnitted for approval to the City Engineer and to 
the Director of the Bureau of Development Services, to the end that such construction 
may be so adjusted with reference to all existing public utilities as to cause a minimum of 
danger or inconvenience to the public and to the owner of such utility or public 
transportation facility, and to protect and preserve the same as presently constructed or 
hereinafter reconstructed, renewed, replaced and/or enlarged. 

S, Public Use.. If for any reason the City requires the lease space or any portion thereof for 
putposes of any public improvements, City at its sole discretion, rnay terminate this lease. 
If City terminates the lease for purposes of public irnprovements, then Lessee's sole and 
exclusive rernedy shall be the retum of any prepaid rents. No expenditure of money, lapse 
of time, act, event, or other occurrence shall give Lessee any rights, vested ol otherwise, 
to occupy or use the City's streets, or shall operation as an estoppel against, or a waiver 
by, the City

'I", Administrati-v_q.Fees. The Lessee shall pay any costs incuned by City in connection with 
a request for consents, estoppel certificates, assignrnents, subletting, transfer, occupation, 
ol use or other adrninistrative actions thal rnay be rcc¡uired under this lease within 45 clays 
r"pon City's request. 
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IN WITNESS WFIEREOF, State nf Oregon, acting by and through the State Board of 
Higher Education on behalf of Portland State University, pursuant to a resolutipn of its Board 
af Direclors,.duly and legally adopfed, has caused tlrese presents to be signed Uy {)+ptlr*J-,u.i¿rwÀ\-tv' (nanre) as fr1s¿¿. v1-Ft,tn¿+n¿,< (titre)thir lSîl-ãtofW,20ffi 

-

State of Oregon, acting by and through the State 
Board of Higher Education on behalf of Portland 
State University 

By: 
Name and title 

STATE Or 2rcçan------7 
County ot [la ltno mn h-. 

This instrument \¡/as. acknowledged befor.e me on , ,' I, I 
??1+-,bl -nìqç, ùc,,,1fry, -" urA,ror@

-(name)(title) of State of Orcgon, acting by and through the State Board of Higher Education 
on behalf of Portland State University. 

Notary Public 

@ry;fffiHtrffies My Commission expires 

uvìöúurssoN ÐPlRlq TEBRUAnY l{' P 2 

I.his Section Intentionully Left Blsnk 
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CITY OF PORTLAND
 

By: By: 
Sam Adams LaVonne Griffin-Valade 
Mayor Auditor or designee 

S]ATE OF ORTGON ) 
) 

County of Multnomah ) 

Personally appeared Sam Adams, who being duly swom (or affirmed) before me on this 

day of , 2010, did say that he is the Mayor of the City of 
Portland, a municipal corporation, and that said instrument was signed in behalf of said 

corporation by authority of its City Council and acknowledged said instn¡ment to be its voluntary 

act and deed. 

Notary Public for Oregon 
My Commission expires 

S ATE OF OREGON )
 
)
 

County of Multnomah )
 

Personally appeared LaVorne Griff,rn-Valade or designee who being duly slvorn (or 

affirmed) befole me on this day of 2010, did say that he/she 

is the Auclitor or designee, of the City of Portland, a municipal corporation, and that said 

instn¡ment was signed in behalf of said corporation by authority of its City Council and 

acknowledged said instrument to be its voluntary act and deed. 

Notaly Public for Oregon 
My Cornmission exptres 

Approved: 

City Engineer or designee S\lease\7 1 3 3 PSU\Draftlease 
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EXHIBIT B 

REQUIRED INSURANCE 

Lessee shall obtain the insurance specified in this section prior to perfolming under this 
Subsurface Lease and shall maintain ít in full force and at its own expense throughout the 
duration of this Subsurface Lease and all warranty periods. Lessee shall obtain the following 
insurance fi'om insurance companies or entities that are authorized to transact the business of 
insumnce and issue coverage in the State of Oregon and that are acceptable to City, or with 
approval of City, provide this insurance coverage through a program of self insurance. 

1, 'Workerst Compensation. All employers, including Lessee, that employ subject workers 
who work under this Subsurface Lease within the State of Oregon shall comply with ORS 
656.017 and provide the required worksrs' compensation coverage, unless the employôrs arc 
exempt under ORS 656.l26Q). Lessee shall require each of its subcontractors, if any, to comply 
with, and shall ensure that each of its subcontractors, if any, cornplies with, these requirernents. 

2. Commercial General Liability. This to cover Bodily Injury, Death and Property Damage. 
This insurance shall include contractual liability coverage for the indemnity provided under this 
Subsurface Lease, personal and advertising injury liability, products liability and cornpleted 
operations liability, Coverage may. be witten in combinaiion with Automobile Liability 
Insurance (with separate limits). Lessee shall provide proof of insurance of not less than the 
following amounts: 
Amounts not less than the amounts listed in the following schedule: 
Combined single limit per occurrence: 

Fronr commencement of the Subsurface Lease term to June 30,2010 $1,500,000
 
July 1, 2010 to June 30,2011 $1,600,000
 
July 1 ,2011to June 30,2012 $1,700,000
 

Aggregate limit for all claims nej'occurrence: 
From commencement of the Subsurface Lease term to June 30, 2010: $3,000,000 
July 1 ,2010 to June 30, 201I $3,200,000 
July 1 ,2011to June 30,2012 $3,400,000 

Amounts not less than the amounts listed in the following scheclule: 
Combinecl single limit per occurrence shall not be lesr than the following scheciule: 

From cotnllencernent of the Subsurf'ace Lease term to January 1,2010: $100,000. 
From January 1,2070, and every year thereafter the acljusted Iimitation as determined by the 
State Courl Adnrinistrator pursuant to Oregon Laws 2009, chapter 67, section 5 (Senate Bill 
3r r). 

Aesresète li&¡Is-&r-all çlei 
follolvinq schedule: 

l'ronr commencement of the Subsurface Lease term to January 1, 2010; $500,000 
Ft'om January 7,2010, and every year thereafter the acljusted liuiitatíon as determinecl by the 
State Coud Adrninistlator pu1'suant to Oregon Laws 2009, chapter 67, section 5 (Senate Bill 
311). 
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3. Automobile Liability. This is to cover cach accident for bodily Injury and Prnperty
 
Damage, including coverage for owned, hired or non-owned vehicles, as applicable. This
 
coverage may be written in combination with the Commercial General Liability Insurance.
 
Lessee shall provide proof of insurance of not less than the following amounts:
 
Amounts not less than the amounts listed in the followíng schedule:
 
Combined singls limit per occurence:
 

From commencement of the Subsurface Lease term to June 30,2010 $1,500,000
 
July l, 2010 to June 30, 2011 $1,600,000
 
July l,201I to June 30,2012 $1,700,000
 

Aggregate limit for all claims per occurrence:
 
From commencement of the Subsurface Lease term to June 30, 2010: $3,000,000
 
July l, 2010 to June 30, 2011 $3,200,000
 
July l, 20l l to June 30, 2012 $3,400,000
 

Amounts not less than the amounts listed in the following schedule: 
Combined sinsle limit ppl o_ccumence shall not be les.s.than the following schedule: 

From commencement of the Subsurface Lease term to January 1, 2010: $100,000. 
From January l, 2010, and every year thereafter the adjusted limitation as determined by the 

State Cout Administrator pursuant to Oregon Laws 2009, chapter 67, section 5 (Senate Bill 
3r1), 

Aggregate limits. þr.all claims per occulrence shall not be less than the arnounts listed in the 
followine schedule: 

From commencement of the Subsurface Lease tenn to January 1, 2010: $500,000 
From January 1, 2010, and every year thereafter the adjusted limitation as determined by the 
State Court Adrninistrator pursuant to Oregon Laws 2009, chapter 67, section 5 (Senate Bill 
31 l). 

4. Additional Insured. 
The Commercial General Liability insurance and Automobile Liability insurance required under 
this Subsurface Lease shall include City, and its agencies, departrnents, divisions, commissions, 
branches, officers, employees and agents as Additional Insureds but only with respect to Lessee's 
performance obligations under this Subsurface Lease. Lessee shall ensure that coverage is 
primary and no¡r-contributory with any other insurance and selÊinsurance. Such insurance shall 
be for the protection of the City, its officers and enrployees for any claim or claims fol personal 
ínjury or property damage asserted against the City, its officers or employees due to the 

construction, maintenanco or use of the facilities constructed in the Subsurface Space. 

5. 'rTailt'Coverage 
If any of the required liability insurance is on a "claims ¡nade" basis, Lessee shall maintain either 
"tail" col,erage or continuous "claims made" liability coverage, provided the effective date of the 
continuous "claims rnacle" coverage is on or before the effective date of this Subsurface Lease, 

for a rninimum of 24 rnonths following the later of 

(i) Lessee's completion of all Services and City's aceeptance of all Services required uncler this 
Subsurface Lease, oL 
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(ii) the expiration of all warranty periods provided under this Subsurface Lease. 
Notwithstanding the foregoing }4-month requirement, if Lesses elecls to maintaill "tail" 
coverage and if the maximum tirne period "tail" coverage reasonably available in the 
marketplace is less than the 24-month period desmibed above, then Lessee shall rnaintain "tail" 
coverage for the ¡naximr¡m tirne period that "tail" covelage ís reasonably avaílable in the 
marketplace for the coverage required under this Subsurface Lease. Lessee shall provide to City, 
upon City's request, certification of the coverage required under this section 4.C. 

6. Notice of Cancellation or Change 
There shall be no cancellation, material change, potential exhaustion of aggregate limits or non
renewal of insurance coveragc(s) without sixty (60) days' written notice from this Lessee or its 
insurer(s) to City. Any failure to comply with the reporting provisions of this clause shall 
constitute a material breach of the Subsurface Lease and shall be grounds for immecliate 
termination of this Subsurface Lease by City. 

7. Certificate(s) of Insur.ance. 
As evidence of the insurance coverage's required by the Subsurface Lease, Lessee shall maintain 
and file with the City Auditor in a form and with a company to be reasonably approved by the 
City Attorney, Certificate(s) of Insurance for all required insurance under this Suùsurface Lease. 
The Certificate(s) must specify all entities and individuals who are endorsed on the policy as 
Additional Insured (or Loss Payees). Lessee shall pay for all deductibles, selÊinsured retention 
and self-insurance, if any. If Lessee already has a policy of insurance meeting the above 
provisions as to amount, a certificate of insurance or certified copy of such poiicy may be 
furnished provided thal. a rider, endorsement or other provision is supplied mai<ing iu"h 
insurance available to the City. Lessee shall maintain or cause to be maintainéd such insurance in 
fprce and effect during the term of this Subsurface Lease. Said policy shall carry an endorsement 
providing that the policy may not be cancelled without thirty (30) days'prior notice to City. 
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