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Funding and Participation Agreement 

Portland Harbor Injury Assessment 
Phase 2 

This Funding and Participation Agreement (Agreernent) for the Portland Harbo¡ Phase 2 natural
 
resource darnage assessment (NRDA) is entered into by the Conf'ederated Tribes of the Grand
 
Roncle Comrnunity of Oregon, Confederatecl Tribes of the Siletz Inclians, Confeclerated Tribes of
 
the Umatilla Indian Reservation, Confederated Tribes of the Warm Springs Reservation of
 
Oregon, Nez PerceTribe, U.S. Depaftment of the Interior, National Oceanic and Atmospheric

Administration, 
and the Oregon Department of Fish and Wildlife, collectively the NatLrràl
 
Resources Trustees (Trustees) and the party (Phase 2 Participant) whose signature appears

below' Collectively, the Trustees and the Phase 2 Participaniare the "Parties." The Trustees
 
enter into this Agreement as members of the Portland Harbor Natural Resource Trustee Council
 
(Trustee Council). The Parties agree to the following:
 

1. The NRDA for the Portland Harbor Site is being conducted in a three phase approach.

Phase I w¿rs the development of the Natural Resource Damage Assessment plan tepl dá
 
implementation of several early studies. That stage is conipléted except for implementation of
 
the lamprey study and the osprey egg data validation. Phaie 2 is the irnplernenìation of those
 
portions of the AP necessat'y to estimate liability for purpose of early seitlements at the end of
 
Phase 2 with potentially responsible parties (PRPs) who have coopeiated with the Trustees
 
during the Phase 2 process. Phase 2 involves the implementationbf the Ap, as described in
 
Appendices B, D, and EI of the AP, sufficient to evaluate the appropriateness of and eligibility

fbr early settlements with Phase 2 Participants. Phase 3 involvãi tnè tun irnplementation of the
 
AP and the final injury and damage deterrnination. Phase 2 Participants whõ seftle at the end of
 
Phase 2 will not be responsible for assessment costs associated with phase 3.
 

2. The Phase 2 Assessment is outlined in Appendix B and E of the Ap and the phase 2 
Action Plan (Attachment A). That Action Plan outlines the Phase 2 Participant's involvement in
 
the process.
 

3. While the Trustees intend to coorclinate with the Phase 2 Participant on all major
decisions ¡elated to those activities fundecl uncler this Agreement by the Ptrase 2 participånt and 
to reach consensus, should the Parties not agree, fìnal dècisions on the irnplementation of phase 
2 will be made by the Trl¡srees. 

I The Trustees' coltsìderation of a navigational service loss claim is a separate cornponent of phase 2, to be funded 
separately by the Trustees. Work on tlìat comporìent is not part of the côoperative assessrnent activities covered by
lhis Agreenrent. 
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4. During perfornrance of this Agreement, the Trustees and the Phase 2 Participant may 
also discuss Phase 2 Participant-specific restoration proposal(s) or engage in settlement 
discussions. Those activities ale not,covered by this Agreement and will be funded, to the extent 
necessafy, under separ¿ìte agreerì]ents. 

5. The Trustees will provide an estilnate of funds expencled to Phase 2 Participating 
Parties every six months. The Trustees will provide a final accounting of the expenses of Phase 
2 to the Phase 2 Participant within 90 days of the conclusion of the activiries coverecl by this 
Agieement. Due to differences among Trustees' zrccounting proceclures, the form of the 
âccounting may difl'er among Trustees. The accounting will consist of a spreadsheet 
summarizing labor (houls and lates), travel costs, equipment costs, contractors' costs ancl 
miscelìaneous expenses (e.g., supplies, overnight mail). The accounting will include contractor 
invoices. 

6. On February 16,2010, the Trustees met with PRPs to discuss the scope of Phase 2 and 
the estimated the costs of Phase 2. At the request of some PRPs, the Trustees condensed the 
Phase 2 timeframe. The Trustees also c.onsidered input from PRPs concerning the necessity of 
some of the budget items and the costs associated with certain budgeted activities. The Trustees 
reduced their initial budgef estimate to $5,581,391.00.2 The Phase 2 Participant recognizes that 
the actual costs incurred may be more or less than that arnount. If the actual costs are greater, the 
Trustees retain their rights to recover such costs in accordance with the natur¿r-l resource damage 
(NRD) liability allocation fomula. Although the Trustees clo not waive their right to recover 
reasonable assessment costs at time of settlement, provided that the Phase 2 budget is fully 
funded by Phase 2 Participants, the Trustees will discuss payment of costs that exceed the budget 
when they are negotiating settlements with Phase 2 Participants. 

Any funds not expended under this Agreement will be creclitecl against the Phase 2 Participant's 
remaining natural resource tiability. The Parties recognize that it may be possible that the Phase 
2 Participant's ¿rllocated liability for natural resource damages, including assessment costs, may 
be less than the Phase 2 Participant's payments to the Trustees under.this Agreement (ancJ the 
Phase I Funding and Participation Agreement, if applicable). Should this occur, to the extent of 
their authority, the Trustees will work with the Phase 2 Participants to structure settlements with 
other PRPs or use some other mechanism mr.rtually acceptable to the Trustees and the Phase 2 
Participant to ensure that the Phase 2 Participant receives a refund for the amount of any 
overpayment. 

The Parties also recognize that it is possible that the Phase 2 Participant's payments of, 
assessment costs to the Trustees under this Agreement (and the Phase 1 Funding and 
Participation Agrcetnent, if applicable) could exceed the Phase 2 Participant's allocated sha¡e of 
assessment costs. In such case, to the extent that the Trustees' ultimate settlement with the Phase 
2 Participant is calculated in Discountecl Service Acre Years (DSAYS) or another service creclit 
metric, the Phase 2 Participant will have the option of converting the amount of assessment costs 

This estirnate does not ìnclude f'unds for the Trustees to contluct an independent NRD allocation. The Phase 2 
Participants comnit to initiating a process whereby Phase 2 Participants as well as interested non-participating 
PRPs will undertake and fund that allocat.ion. 
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exceeding its allocated share into DSAYS or other service credit metric ¿r[ the cost per DSAy or 
other service credit metric actr-rally illcurred by the Phase 2 Participant. The Phase 2 Participant
will provide infbrmation to the Trustees to document the unit cost actually incurled. 

7. All funds received purslrant to this Agreernent are consiclered joint funcìs helcl for the 
use of the Trustees who have signed this Agreenrent. Those funcls can onìy be expended 
pursuant to the terms of this Agreement and the consett of the Trustee Council. Should any of 
the Trustees withdraw from this Agreement or the Trustee Counciì, that Trustee will return ¿rll 
unexpended funds received pursuant to this Agreement to the U.S. Departrnent of the Interior 
Natural Resources Damage Assessment anrJ Restoration Fund (NRDAR Fund) within 60 days of 
withdrawal. That Trustee will also provicle an accounting of its Phase 2 expenditures to the 
Trustee Council within 60 days of withclrawal. The retumecl funcls will be usecl for Phase 2 work 
as agreecl upon by the Trustee Council. 

8. The Phase 2 Participant will provide f'unding under this Agreement for'the activities to 
be performed by payrnent to the NRDAR Fund in accordance with the procedures outlined in
 
Attachment B. Payrnents shall.be made as follows:
 

A. Phase 1 Participants: 

1) General Notice Lerter (GNL) recipients - 9195,780.49 

2) Non-General Notice Lemer (NGNL) recipients - $80,253.40 

' 3) GNL recipients who were NGNL recipients at the beginning of Phase 1 
ï;220,960.74 

B. Phase I Non-P¿rticipants: 

I ) GNL recipienrs - $359,512.23 

2) GNL recipients who were NGNL recipients at the beginning of Phase 1 
9284,512.23 

3) GNL recipients who provicled Phase I funding uncler the Interim Phase I Funding 
and Participation Agreemenr - fi324,790.01. 

4) NGNL recipients - $143,804.89. 

Payments may be made in two installments. The first installment shall be equal to 60o/c of the 
total amount due. The first payrnent is due within 30 days of the efl'ective date of this 
Agreetnent. The second installment shall be equal to 40Vo of the total arnount due. The seconil 
payment is due July I ,2011. 

9. The Phase 2 Participant agrees to funcl the activities to be performed under this 
Agreement with no adrnission of liability or responsibility. Neither the existence of this 
Agreenrent nor the fact that the Phase 2 Participant agreed to funcl Phase 2 is ¿idmissible as 
evidence in any litigation or contestecl proceecling, to the extent provided by Fecleral Rule of 
Evidence 408 or Oregon Rule of Evidence 408, to establish the Phase 2 Participant's liability fbr 
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natural resource daurages or the Ptlase 2 Par"ticipant's ¿rllocatecl share, if applicable, of the natural
 
resource liability at the Portland Harbor Site. The Phase 2 Participant does not waive and
 
reseryes all rights to challenge the NRDA o¡ the costs thereof. All funding provided pursuant to
 
this Agreement is on an interim basis and fully re-allocable in any subsequent settlement,
 
aìlocation, litigation or other forum between or ârnong both Phase 2 Participants and non
participating PRPs.
 

10. The Parties aglee that any Trustee leports, data, analyses, nlaps, documents, or
 
estilnates of natural resource damages collected, developed, or prepared pursuant to this
 
Agreement that are shared with Phase 2Participating Palties shall not be considered "settlement
 
confidential", unless so designated by the Parties. The Parties agree that certain oral or written
 
communications that are in furtherance of settlement negotiations will be considered settlement
 
confidential pursuant to Federal Rule of Evidence 408 and Oregon Evidence Code Rule 408.
 
Nothing herein shall limit the ability of the Trustees to share information, data, and
 
comnrunications with other tlustees or otherwise coordinate activities
 

The P¿rties recognize that each Party f'rorn time to time rnay need to share settlement
 
confidential infbrmation with other mernbers of their respective organizations (including
 
contractors), insurance cariers, indemnitors, U.S. Department of Justice, the Oregon Department
 
of Justice, and other public authorities. The sharing of settlement confidential information shall
 
be done in a manner reasonably calculated to maintain the confidential nature of the information.
 

Except as provided above, settlement conficlential information shall not be releasecl to
 
third parties except in the following circumstances:
 

a. In rcsponse to a judicial order cornpelling disclosure; or 

b. Pursuant to a determination by the Multnomah County District Attorney or the Oregon 
Attorney General that the communication must be disclosed under the Oregon Public Records 
Statute; or 

c. As may otherwise be required by law ol regulation, including after consideration of' 
the disclosure's harm to the public interest pursuant to the Oregon Public Records Law. 

However, nothing in this Agreement shall bé conshued as preventing the Federal 
Trustees fiom cornplying with the rules and regulations implementing the federal Freedom of 
Information Act or the State Trustee from complying with the Oregon Public Records Law and 
impl ementing regulations. 

I 1. Nothing in this Agreement shall be construed as obligating the Trustees, their 
officers, agents or employees, to expend any funds in excess of appropriations authorized by law. 

12. This Agreement does not release the Phase 2 Participant from any potential ìiability 
except for the liability for the costs provided under this Agreenrent. The Trustees consider such 
costs âs reasouable damage assessment costs and agroe that the payment of such costs will be 
credited against a Phase 2 Participant's natural resource liability. 
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13. It is recogllized that each Party to this Agreement l'eserves all rights, powers and
 
relnedies. lt is further recognized that, rotwithstanrling anything else in thiiAgreernent to the
 
coutrary, nothing irl this Agreement or in the course of cooperation under this Ágreernent is
 
intended nor shall be constluecl as a w¿river by any Party of:any rights, clef'enses,-privileges or
 
affirmative claims in any ploceeding related to natural ïesoulce tiãritity arising fiom rhe release
 
of hazardous substances at the Portland Harbor site or any other site where the party rnay be

involved. Nothing in this Agreement is nor shall be construecl to be a waiver of the sováreign

imnrunity by any of the Trustees.
 

l4' All Parties to this Agreement acknowledge their intent to ¡5articipate in this process
 
so as to enter into good faith settlement negotiations at the conclusion of phâse 2.
 

15. The Trustees acknowledge that the Phase 2 Participant is entering this Agreement

with the goal of obtaining a settlement that will provide a co-pl"te release fùr ail tiauitity for all
 
NRDs arising out of Portland Harbor contaminant releases, regardless of where the injury or
 
danrage occurs' The Phase 2 Participant acknowledges thât the T¡rstees cannot proviãe óertainty
 
at this time regarding the scope of the release to be included in any future settlement or consent
 
decree.
 

16. The Phase 2 Participants will be provicled an oppolrurlity to settle on a several basis
 
based on the results of the natural resource damage allocatiôn. The Trustees agree that, i¡

recognition of the monies paid by the Phase 2 Participants, the Trustees will piioritize

harborwide settlement negotiations with Phase 2 Pariicipanrs over non-pardcìpating parties. The
 
Trustees will provide a six-tnonth wincìow following thà issuance of clemancl letters to phase 2
 
Participants to initiate settlement negotiations excluiively with Phase 2 participants. However,

this Agreemenf does not preclude the Trustees fi'om negótiating settlements with no¡
participating parties in advance of negotiating settlenlents with Phase 2 participants where a
 
settlement opportunity could otherwise be lost for reasons, including but not limited to,

insolvency, bankruptcy, or clissolution of the pRp.
 

17. Phase 2Participants will be afforded the following benefits of parriciparion in phase 2: 

a. Phase 2 Participants wilt have the exclusive right to leview and comment on the
 
Tl'ustee Council proposed inputs to the Habitat Equivalency Analysis, Resource Equivalency

Analysis and Benefit Transfer process. Phase 2 Pirticipanti will also have the exclusive right to

participate in meetings with the Trustee Cot¡ncil to discuss inputs, aclvocate clifferent positions
and provide additional information for consideration liy the Tiustees. 

b. Phase 2 Participants will have the oppoltunity to sell excess creclits generated through

approved restoration projects to non-participating pRps.
 

c. Phase 2 Participants will have a right of fìrst refusal to purchase any credits generated
through approved restoration projects by third party rcstoration bankers who have entered into 
agreements with the Tl.ustee council. 

d- To the extent permittecl by law. Phase 2 Pzu'ticipants will not be allocated any of 
NOAA's unreimbursed past costs incuued through the completion of Phase 1, which is clefìned 
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here as June 1,2010, the clate when the AP is m¿rcle public through posting on the Trustees' 
website. 

e. Phase 2 Participants will initiate a process to allocate NRD liability for the Portland 
Harbor Site, The Phase 2 Participants may set the tenrrs of partici¡ration in the NRD allocation 
process, which will be conclucted iu accordance with the process described in Attachment C. 
The substantive terrns of the process agleement developecl by the Phase 2 Participants will be 
subject to Trustee Council approval to ensure that the allocation process is fair to all parties and 
yields a fair and reasonable result. The initial price of participation in the NRD allocaticln will be 
on a per capita basis, although those participation costs themselves will be subject to the NRD 
aìlocation. The costs of the NRD alloõation are considered reasonable assessment costs under 
CERCLA. If it is deternrined, based on the results of the allocation, that a party has overpaicl its 
sh¿ue of the costs of the allocation, that party rnay seek to recover the amount of the overpayment 
from other parties through contribution, settlements, or other available means. 

18. The Trustees commit that the funding providecl pursuant to this Agreement will only 
be used for tasks necessary to enter into NRD settlements and will not be used fbr any task fbr 
which the primary purpose is litigation. Funding received under this Agreement will not be used 
by the Trustees to develop a claim for navigational services losses. 

19. Any Phase 2 Participant rnay withch'aw from this Agreement upon l5 days advance 
written notice to the Chair of the Trustee Courlcil and the other Phase 2 Participants. A 
withdrawing Phase 2 Participant foregoes any rights under this Agreernent except that the 
withdrawing Phase 2 Participant shall retain any credits to natural resource liability for payments 
of assessment costs made prior to its withdrawal. 

20, The Effective Date of this Agreernent will be the date on which it is signe<l by the 
Phase 2 Participant and all Trustees. 
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SIGNATURIIS
 

For fhe Phase 2 Participant:
 

Narne of Company:
 

Status of Conrpany under Section 8: 

By: 

APPR.OVED.AS TO FORM 

-a6fu-/* 
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For the Trustees:
 

Natiional Oceanic and Atmospheric Administl'ation
 

By:
 

Date:
 

Depaltment of the Interior
 

By:
 

Date:
 

Oregon Department of Fish and Wildlife
 

By:
 

Nez Perce Tribe
 

By:
 

. 
Date: 

Con federated Tribes of the Warm Springs Indian Reservation of Oregon
 

By:
 

Date:
 

Confederated Tlibes of the Umatilla Indian Reservation
 

By:
 

Date:
 

Fundi ng and Partìcipation Agreement Angust 26,2010
 
Pc¡rtland Flarbor lnjury Assessment Page 8 of 9
 



g ffi 1['r &W 

Conf'ecler¿rted Tribes of Siletz Indians
 

By:
 

Date:
 

Conf'ederated Tribes of the Grancl Rclnde Comrrunìty of Oregon
 

By:
 

Date:
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Attachment A 

Portland Harbor Natural Resource
 
Damage Assessment
 

Phase 2 Action Plan
 
August 19,2010
 

I. 	 Interaction between Natural Resource Trustees (Trustees) and Phase 2 

Partici¡r ating Parties (PPs) 

The Trustees' proposed approach to interaction with PPs seeks to balance the need for in-person 
discttssions with the practical need for cost-effqctiveness. As discussed below, the Trustees 
propose to hold four quarterly rleetings per year and interact with PPs in between these meetings 
via written materials and telephone conference calls. 

The Phase 2 process will begin with a kickoff meeting, held within a month of the initiation of 
Phase 2, at which dates will be set for the remaining quarterly meetings. At this meeting, the 
Trustees will propose to the PPs a schedule for discussing key topics relevant to. habitat 
equivalency analyses (HEA), resource equivalency analyses (REA), and benefits transfer (BT) 
for the Portland Harbor (PH) natural resource damage assessment (NRDA). Also at this 
meeting, the Trustees will discuss the bases for the Expert Panel's recommendations related to 
habitat restoration for Chinook salmon. While the Tmstees will not be taking comments on the 
Expert Panel's recommendations themselves, decisions based on those recommendations will be 
open to comtnents from Phase 2 PPs. At the fïrst quarterly meeting, the Trustees will also 
present their initial views on a number of HEA, REA, and BT topics, as time permits. Topics 
highlighted in bold text in Parl II of this Action Plan will be priorities for Trustee focus in the 
first quarterly meeting. Topics addressed in subsequent rneetings will be determined following 
the first rneeting. 

At subsequetit quarterly nreetings, the Trustees will continue to share their views about HEA, 
REA, and BT topics" augmented where appropriate by written materials provided in advance of 
meetings. The Tn"rstees will entertain real-time comments at meetings, written materials after 
meetings, and presentations at subsequent meetings, and the Trustees will provide the PPs with 
rnodified positions, as appropriate, in subsequent written materials or presentations at quarterly 
rneetings. 

The Trustees intend to reach refined,jnitialpositions (modified as appropriate by information 
frorn PPs) on all of the key inputs to, and outputs frorn, HEA, REA, and BT for PH during the 
first year, regardless of whether consensus can be reached between Trustees and PPs on all 
issues, so that all parties can begin to understand the implications of these positions for the 
subsequent analyses. The Trustees will doct¡ment their positions and the areas of agreement with 
PPs and will take comments on this documentation. At the end of the first year, the Trustees will 
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provide a preliminary estimate of potentral natural resource danrages basecì on lhe Trustees'
 
positions on all of the key inputs.
 

Durirrg the seconcl year, the Trustees and the PPs will focus on narrowing and resolving a¡y 
areas of disagreement regarding the HEA, REA, and BT. This will be accornplished by
 
examining the effect of disagreernents on bottom-line outcomes (e.g., cletermining how
 
restoration costs or recreational values vary with different assumptions) with the goal of
 
identifuing cost-effective, affordable restoration projects that would overcome uncerlainties and
 
disagreements to the mutual satisfaction of Trustees and PPs. However, the Trustees will also
 
consider options for analytical refinements and,/or data collections, which could be accomplished
 
during the second year. The Trustees will provide a final estimate of potential natural ,eròrr".
 
damages (for settlement purposes), along with all calculations, supporting data, and related
 
materials needed by the allocation team to perform an allocation, in the second year. The
 
Tntstees will sfrive to complete this estimate by 6 months into the second year; however, the
 
exact date will depend on the nature and extent of discussions with PPs.r The Trustees will also
 
be identifying realistic restoration opporhrnities for actual settlements with particular PPs at or
 
around the tirne of the U.S. Environmental Protection Agency (EPA) record of decision (ROD).
 
Work by the Trustees on restoration planning is expected to extend into the third year.
 
Furthennore, the Trustees will detennine whether any formal agreements (e.g., restoration
 
irnplernentation agreements) other than settlernents are necessary. The Trustees and PPs will
 
begin work on a settlement template in Year l.
 

il. 	 specific Topics that the Trustees witl Address During Phase 22 

At the kickoff meeting, the Trustees will propose a schedule for addressing topics listed below
 
during the first year. Topics highlighted in t¡old text in Part lI of this Action Plan will be
 
priorities for Tmstee focus in the first quarterly meeting.
 

HEA tlebitl 

1. HEA tools [e.g., spreadsheet, geographic information system (GIS) to be used]

t
 Discount rate 
3.	 Time period

â. 	 Initial accounting of injuries beginning in January 1981. Damages where 
both the release of hazardous substances and damages occurred wholly 
before December 11, 1980 will not be included in debit.

b. 	 Projected time to recovery (will likely vary according to alternative remedial
 
scenarios)
 

4.	 Areas to be included in the HEA debit 
5.	 List of hazardous substances to be included in an analysis of sediment 

concentrations 
6. 	 Detennining relative ecological values (see section E, HEA credit) 

l. This schedule assurnes a rcuredial Record of l)Bcision (I{OD) dare of f)ecernbcr 2012. 11'the ROD is dclayecl, 
there rnay be additional fìexibility in this scheclule to resolve inputs ancl issues, clepen<ling on fuuiling. 
2, Section 22 of the Phase 2 budget narrative is relevant to all of the topics that fìrllow. 
3- Secticrns 25,29,30-33, arld 44-49 r>1 lbe Phase 2 buclget narrative arc relevanr 1o this topic. 
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7. 	 Thresholds 
a. 	 Species to be incorporated

i. 	 What key species can be incorporated?
ii. 	 Evaluate whether to include wildlife species (e.g., bald eagle, osprey, 

mink, river otter) in HEA or conduct separate REA 
b. 	 Standards and existing threshold values 
c. 	 L,iterature relevant to potential newly calct¡lated thresholds 
d. 	 Relevant Phase I data 
e. 	 Species not covered by existing standards, thresholds, literature, or data: integrate 

into HEA or separate REA? 
8. 	 Key resources and services of Tribal interest 

Evaluate potential gathering/fishing service losses for key resources (lamprey^. and salmon) distinct from general recreational fishing
b. Evaluate HEA/REA to ensure that they adequately reflect tribal resources 

9. 	 Current percent service loss estilnates 
a. ' What range seems plausible, based on holistic review of existing standards, 

thresholds, and literature and in light of the concentrations measured in PH? 
b. 	 How to integrate infonnation relevant for bentliic invertebrates witli information 

relevant for vertebrate species 
c. 	 Method for integration of thresholds for rnultiple contaminants

10. 	Past and future percent service losses 

a. 	 Integration ofcurrent average percent service loss 
b. 	 Shape ofrecovery curve 
c. 	 Estimation of past service losses relative to current based on historical records of 

earlier releases, contamination data fronr before remedial investigation (RI; if 
sufficient), sediment cores (if relevant and appropriate), river modeling (if 
sufficient)

d. 	 Estimation of future service losses based on no action and reasonable assumptions 
about cleanup fincluding ongoing modeling from the RI and feasibility study 
(FS)] 

1]. ßT debil+ 

1. 	 BT tool (e.g., spreadsheet to be used) 
2. 	 Discount rate 
3. 	 Time period 

a. 	 Initial accounting of injuries beginning in January 1981. Damages where 
both the release of hazardous substances and damages occurred wholly 
before December 11, 1980 will not be included in debit. 

b. 	 Projected time to recovery (may differ for no-action and reasonable remedial 
scenarios)

4. 	 Categories of loss that could be included based on literature (e.g., recreation 
categories; local uses)

5. 	 Categories of public to be included in the analysis (e.g., anglers, other recreational 
users, tribal members, general public) 

4- Sections 34-3u and 39-43 of'the Phase 2l¡udqcl ltalralive are relev¿url to this t<¡lic. 
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6. 	 What specific data and literature are available to estimate numbers of peo¡rle in the 
relevant categories? 
a. 	 Geographical area 
b. 	 Creel data 
c. 	 Other recreational use data 
d. 	 Census data 

7. 	 What inforrnation is available to develop a change in use? 
a. 	 Site-specific information on likely change in use
b. 	 Typical change in use fronl relevant literature
'What8. are the criteria for literature inclusion and selection? 
a. 	 Criteria for change in use levels literature 
b. 	 Criteria for change in the value of trips literafure

9. 	 Transfonnations of values 
a. 	 Over tirne 
b. 	 Over distance from site 
c. 	 To account for differences between other sites with literature and PH
d. 	 Transfer of point estimates or value functions

10. 	Value-to-cost or value-to-value (and how to estimate restoratioll values if the latter)? 

C. Restorulion opportuniliess 

1. 	 Refinement of the current list of Trustee projects and priorities (inctuding how to 
include projects or project components best suited to offset tribal and recreational 
losses)

2. 	 How to sequence projects within the Study Area versus those in the larger
 
geographic area (with the Iatter comprising no more than half of the total)


3. 	 Continue to identify additional projects, particularly in the larger geographic area6
4. 	 How to determine practical obstacles and realistic costs for priority restoration
 

projects
 

D. HEA creditT 

I. 	 Determining the footprint area of specific high-priority projects
2. 	 Determining relative ecological values 

a. 	 Injured PH hàbitats 
b. 	 Project areas before restoration 
c. 	 Project areas following restoration 
d. 	 Ideal habitats 

3. 	 Integrating habitat needs for different species, including wildlife species
4. 	 Balancing and integrating ecological priorities with tribal priorities, recreational 

priorities, and navigational priorities
5. 	 Determining the tirneline of improvement caused by restoration activities 

a. 	 Restoration 

5. Sections 59-69 o1'the llhase 2 buclget narrativc are relevanr to this topic. 

6. The Tmstees are currcntly working to identily restoration projects or¡iside of the stucly area. 

7. Sections 10-74 of tke Pliase 2 buclget narative are relevant to this topic. 
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b. 	 Preservation to avoid practically-predicted losses
6. 	 Representative restoratìon projects to evaluate the average cost per Discounted Service 

Acre Year (DSAY; inside and ourside of the Study Area)
7. 	 Banking DSAYs (as DSAYs or cash equivalent), cashing out DSAY debits, and BT
 

values (including how to practically avoid any obvious double counting)
 

E. Overnrchingl^ss¡¿¿s8 

1. 	 Baseline 
a. 	 Accounting for contamination not released by PPs 
b. 	 Accounting for losses (e.g., habitat degradation) not caused by contamination 

or required cleanup
2. 	 Uncertainty and disputes 

a. 	 Wltat processes may be used to detennine an acceptable range of uncertainty, or 
what specific methods can be used to resolve disagreements about uncertainty? 

b. 	 -Can cost-effective, affordable restoration projects be identified that will lirnit the 
need for disputes?


3, Avoiding double counting
 
a. 	 Integrating BT debit" REA debit, and HEA debit
b. 	 Detennining the scale of restoration 

UI. 	AdditionalProvisions 

A. Meeting Logistics 

The Trustees will make their best effort to send an agenda for each quarterly meeting along with 
written materials and any presentation(s) to the PPs two weeks in advance of each meeting. PPs 
may subrnit comments on the information provided one week in advance of each meeting. 

A notetaker will be present at each meeting to develop detailed notes from each meeting, and to 
record areas of agreement and disagreement between the Trustees and PPs. The Trustees and 
PPs will strive to reach agreement on HEA, REA and BT inputs. However, in order to ensure 
that all of the issues outlined in Section II above are addressecl in Year l, the Trustees resen e the 
right to cut off debate on an issue, note the specific disagreement and move orì to the next issue. 
Specific areas of disagreement will be revisjted inYear 2. 

The Tmstees and PPs will consider convening srnall techlical groups to address areas of 
disagreement if it is determined that such a group would help achieve consensus. 

B PP Access to Tools Utilized in the Assessment 

PPs will be provided access to Trustee analyses and electronic files used by the Trustees to 
develop those analyses, including tools and datasets developed in a GIS for HEA analyses. 

C. Opportunities fbr Technical input by PPs 

8. Sections 2l and28 of the Phase 2 budget nanative are rclevaut to lhis topic. 
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As described above, the Trustees will develop initiaì positions on ìnputs to the HEA, REA, and 
BT analysis, and present these positions at the quarterly meetings. Through this process, the pps 
will liave opportunities to review the sources for inputs to these models and provide feedback on 
those sources, as well as propose alternative sources and inputs. 

D. Use of Technical Neutral 

The Trustees and PPs recognize that the resolution of some types of disputes would benefit from 
utilizing a technical neutral in Year 2 to help resolve technical disagreements between the 
Trustees and PPs. The Trustees and a majority of PPs will, in good faith, idenrifu the specific 
issue or set of issues to be submitted to the technical neutral. Any costs associatãd witll the use 
of a technical neutral are not part of the Trustees' Phase 2 budget and will be funded separately 
by the PPs. The separate ftinding will cove¡ all costs of the Trusrees to prepare for and 
participate in rneetings and discussions with the technical neutral and any direct charges by the 
technical neutral, and other associated costs and fees. 

For each issue or set of issues subrnitted to the technical neutral, the technical neutral will be 
asked to attend a half-day meeting with the Trustees and PPs. At this meeting, the parties will 
have an opportunity to present their positions. The technical neutral will render a bìnding
opinion within two weeks after that meeting unless the parties agree to a different schedqle. 

The Trustees and PPs will work to identify a short list of potential technical neutrals to address 
specific issues that rnay arise. This will be done in Vear l. 

Attachnle't A: Portlæd llarbor Natural Iìesonrcc Danrage Assessment Page 6 o1 6 



"f åì4,i,îF, 
Attachment B 

Department of the Interior 

Natural Resource Damage Assessment and Restoration Fund 

Assessment and Settlement De¡losit Remittance Procedures 

The Department of Interior's National Business Center (NBC) has 
established procedures with the Department of Treasury to provide 
two electronic options for remitting payments to the Natural Resource 
Damage Assessment and Restoration Fund. Procedures for using these 
processes are attached. 

The preferred electronic method is the Department of Treasury's 
Automated Clearing House (ACH)/Remittance Express. If your bank 
does not have ACH deposit transmission capabilities, then Treasury's 
Federal Wire (Fed Wire) Transfer procedure is the required 
alternative. Use the attached forms to assist in preparing your 
remittance. 

All remitters are encouraged to use these electronic methods. Non
electronic remittances (checks) are acceptable as well, and should be 
pavable to the Department of Interior and forwarded to: 

DOI Restoration Fund
 
l\BC Division of Financial Management Services
 

Branch of Accounting Operations
 
Attn: Collection Officer
 

?40#il,iiffil,iJ'i'^"-
Lakewood, CO 80235 

Please reference o'lrJRDA l4XSt9B" antl the site nâme 
on check or tr¿rnsrnittatr letter 

,Attachlnent I-l 
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Attachment B
 

Department of the Interior
 

Natural Resource Damage Assessment ancl Restoration Fund 

Assessment and Settlement Deposit Remittance Procedures 

In ordér to accomplish electronic transfers, in addition to other settlernent or billing 
information, please provide the following information to the remitter: 

Preferred method of electronic transfer: Automated Clearing House (ACH) 

Receiver name: 	 DOI Restoration Fund
 

N$ 1401:0,00'1
 

Receiver Tax ID Number: 	53-0196949 

, Receiver address: 	 7401West Mansfield Ave. 
Mailstop D-2770 
Lakeú ,,.CO,,,,,80235, 

Rdòeliüàfu: ..,rç.a¿à,,R"Àriçá nu* 
New York, NY 
ABA # 051036706 

Receiver ACH Account No.: 312024 (See Attachment I-3) 

Receiver Fedwire Acct No.: Treasury NIYC 021030004 
(To be used onlly for Fedwire transfers) (See Attachrnent I-4) 

Payment Related Data: Should at a minimum reference site location 

Attachrnents I-3 and I-4 provide more technical specifics which can be provided to
 
the remitter's banking institution. Questions conceming electronic deposit
 
procedures should be directed to Rebecca Gupta at (303) 969-5416.
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Attachment B 
Department of the Interior 

Natural Resource Damage Assessment and Restoration Fund 

Assessment and Settlement De¡losit Remittance Procedures 

The following information is provided to assist Remitters in giving cornplete and accurate data to 
their financial institution for use in originating Automated Clearing House payments. The 
industry name for the following forrnat is CCD+. 

ACH CCD* Format 

Data Element Name ontents Size Position 

Record Tvpe Code ,6' l il -01 

Transoction Code '22', 2 J2-O3 

Receivins AIIA '051 03670, 8 14-11 

Clteck Disit ,6' I t2-12 
Account Nutnhcr '3 12024', t7 13-29 

:.t! 1J, 
LF,åþ'4#1*{.S\! $l',i 

Rcceíver Nunte DOI Restorntion Fund 22 ¿2-76 

)iscretionarv N/A ¿ 77-78 
,2'Atldenda Indicator 79-79 

frace Number Assisned bv Renitters Bank 15 80-94 

ACH Addenda Record Format 

Data Element Name Contents Size Position 

,7'Record I.vne Code I 01-01 
Addentln'I'vpe Code '05' 2 02-03 

P,ãitììñbslììRìi!à r:t 

Seguence Numher '0001' 4 84-87 
Addenda Trace Assicned bv Remitters Bank t7 88-94 

The data items jn bold must be provided to the bank by the Remitter. Those items bolded and 
ttalicized must be provided verbatim. The Payment Amount is tlie judgement or settlement 
amount being remitted; dollars and cents must be separated by a decirnal point, do not use 
commas or any other punctuation. Tlie Identification Number is the case Court Number" The 
Payment Related data should include the payirrg potentially responsible parry(ies) name, site or 
case nanìe and site location. 

Attachrnent I-3 
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Attachment B 

De¡rartment of the Interior 
Natural Resource Damage Assessment and Restoration Fund 

Assessment and Settlement De¡losit Remittance Procedures 

Federal Wire (FedWire) Transfer 

The following inforrnation is provided to assist Remitters in giving complete and accurate data to
theirfinancialinstitutionforuseinoriginatingFedWirepayments@ 
available). The industry natne for the followirrg format is FedWire Transfer Format. 

Required Fields and Tags 

Field Tag Name Field Tag Field Tag Contents 
Number 

Messaqe Disnosition ( r 00) Assigned by Federal Resen,e Bank 
Acceptance Time Stamp ( 110) Assigned by Federal Reserve Bank 
OMAD ( r 20) Assisned bv Federal Reserv,e Bank 
IMAD s20) Assigned by Remitters Bank 

:¡;;,1|1:i:;:iirì
:,!:r;tlì:r::!:ìl:ì 

Sender FI ( r00) Assisned bv Remitters BanÌ 
Sender Reference (3320\ Assi.qned by Remitters BanÌ 
Receiver FI ß400) ' Treusury NYC 02 I 03 0004 | 

IleneJíciury (4200) 'DOI Restoration Funtl 
ALC 14010001' 

, 

Originator (s000) 
Originator Financ al Instinrtion 15 r 00) Assigned by Remitters Bank 

j,,i::i:a:i!::iìrii\:l: i:i:i:.i::rrì:i..iL :li:]:it:ì,'il:l+i:ii':.ìÌ'nirìiÈìi*?fifr iêåÈ:ii:ðî 
ìii-i i.f !ìi:::.niiarì. 

The data items in bold must be provided to the bank by the Remitter. Those bolded and 
italicized must be provided veibatim. The Amount is the judgernent or settlement arnount being 
remitted; dollars and cents must be separated by a decimal point, do not use commas or any other 
putlctuation. The Reference for Benefïciary is the case Court Number. Originator is the 
paying potentially responsible party(ies). Originator to Beneficiary shoúld include the site or 
case narne and site location. 

Attachment I-4 

Revised June 2OO4 
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Attachment C 

Natural Resource Damages Allocation 
Phase 2 

1. Overall Goal. Produce an allocation of Trustees'estimate of potential natural resource 
datnages (for settlement purposes) to Portland Harbor PRPs. The allocation will be for all 
parcels and all PRPs. The allocation shall be sufficient to supporf negotiation of a fînal 
settlement with the Trustees in a time frame that is consistent with the timing of the remedial 
allocation but does not supersede the remedial allocation. Allocation will be comprehensive, and 
sufficient for Trustees to rely on allocation in supporting the lodging and entry of a Consent 
Decree in Federal Cout. 

2. PRP Milestones. A parallel allocation process is proceeding for the purpose of allocating the 
Portland Harbor Site investigation and remedial action costs (refered to as the "Portland Harbor 
remedial allocation process"). The ability to achieve the NRD allocation process rnilestones 
described below that are relevant to allocation liability issues will be affected by the progress of, 
and certain decisions in, the Portland Harbor remedial allocation process. 

a. PRP Allocation Process Agreement. 3 lnonths after the effective date of the Phase 2
 
Funding and Participation Agreement with Trustees, the PRPs will have a completed NRD
 
allocation process agreement.
 

b. Selection of Allocation Team. I month after completion ofNRD allocation process 
agreement, the PRPs will have cornpleted selection of allocation team. 

c. Allocation Method Report. 2 months after selection of allocation tearn, draft method 
report will be produced. Trustees will have opportunity to review and comrnent before rendering 
a fînal repoft. The final NRD method report shall parallel the method report for the Portland 
Harbor remedial allocation to the extent that both involve the same or similar liability issues and 
equitable factors. It is anticipated that the allocation will be both a parcel-by-parcel allocation, 
and will include sub-allocations within each parcel, as appropriate. 

d. Allocation Database. Allocation database will be established within 3 months of 
allocation team selection. Trustees will have access to non-confidential portion of database, but 
not to advocacy materials. 

e. Closure of Allocation Record. Except for advocacy briefing and supporting expert 
reports, the allocation record will close 2 months after the latter of receipt of l) Trustees' final 
estimate of potential natural resource damages (for settlement purposes) and 2) information from 
the Portland Harbor remedial allocation process relating to facts and legal issues that are relevant 
to facts and legal issues in the NRD allocation process. 

f. Periodic Status Utrdates. PRPs will províde Trustees with quarterly updates on 
progress of allocation process. 
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g. Advocac)¡ Phase. After closure of the allocation record, PRPs willcommence the
 

advocacy phase of the NRD allocation on a date to be detenrrined. The advocacy phase of the
 

NRD allocation process and the Portland Harbor remedial allocation process shall occur in the
 

sanre time period. It is expected that this phase will require 9 lnonths to I year to complete.
 

h. Mediation / Negotiation. Allocation team will produce an allocation of NRD liability 
to all PRPs and orphan parties that will provide the foundation for mediation / negotiation of a 

final settlement for Participants with the Trustees. It is expected that this mediation / negotiation 
process will commence on a date to be determined after issuance of EPA's ROD. 

i. Trustee Access to Allocation Report. Upon completion of the Allocation Report, and 

prior to commencing formal settlement negotiations (which will begin after the Trustees issue 

demand letters), the Trustees will have access to the Allocation Report, which will include the 

specific allocation for parcels and PRPs and supporting, non-confidential materials for purposes 

of verifying the allocation and to support entry of the Consent Decree. 

j. Parallelism with PCI Group Process. Because the NRD allocation process will be
 

dependent on certain infonnation generated in the Portland Harbor remedial allocation process,
 

tlie Participants will coordinate tlie NRD allocation process schedule and timing with the PCI
 
Group schedule for the Poftland Harbor remedial allocation process.
 

3. Trustee Milestones 

a. Preliminary Estimate of Potential Natural Resource Damages. Trustees will provide a 

preliminary estimate of potential natural resource damages (for settlement purposes) within l2 
months of the effective date of the Phase 2 Funding and Participation Agreement. This estimate 

will be the basis for a 6 month negotiation period for the Trustees and Participants to work out 
differences over essential inputs into the Trustees' damages assessrnent. 

b. Final Estimate of Potential Natural Resource Damaees. Trustees will provide final 
estimate of potential natural resource damages (for settlement purposes) after completion of the 
negotiation period see paragraph (3a). Trustees will provide all calculations, supporting data, 

and related materials needed by the Allocation Team to perform an allocation. 

c. Trustee Submissions to Allocation Record. The Trustees rnay subrnit data, historical 
information, and other non-advocacy materials to the non-confidential portion of the Allocation 
Record. Such submissions must be completed at or before the subrnission of Tnrstees' final 
estimate of potential natural resource damages (for settlement purposes) and the determination of 
facts and legal issues frorn the Portland Harbor remedial allocation process that are relevant to 
tlie NRD allocation process, which events will trigger the closing of the Allocation Record (see 

paragraph 2.e. above). 

d. Quarterl)¡ Meetines. The Trustees will meet with the Participating Partìes quarlerly to 
work on NRDA issues, ancl to discuss, as necessary, the progress of the allocation process. 
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