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ATTORNEYS AT LAW
 

Vancouvercenter, 700 Washington Street, Suite 701, Vancouver, WA 98660 | Phone 360,694,7551 | Fax 360.693.5574 | www.schwabe.com 

STEVE C. MORASCH 

Admitted in Oregon and Washington 
Direct Line: 360-905-1433 

E-Mail: smorasch@schwabe,com 

July 28, 2010 

Portland City Council 
City Hall 
1221 SV/ 4th Ave. 
Room 	110 
Portland, OPt97204 

Re: 	NE 136th Avenue Local Improvement District
 
July 28,2010 Hearing
 

Dear City Council: 

We represent Public Storage, the owner of the property located at 13515 NE Prescott 
Court. We understand that you will be considering initiating the local improvement district 
("LID") formation proceedings for a segment of NE l36th Avenue on which Public Storage has 
frontage, but no current access. Vy'e request the City Council consider not forming the LID or 
alternatively we request the City reduce the scope of the proposed LID such that the financial 
obligations of the property owners along NE 136th Avenue are minimized. 

Right-of-Way Acquisition 

As you may know, the improvements to NE 136th Avenue require a roughly five foot 
wide strip of land from all the property owners. 'When our client signed the waiver of 
remonstrance for this project in 1981, it was for "street improvement costs" but not right-of-way 
acquisition. See Declaration of Deed Restrictions recorded at Book 1562, page 1866 of the 
Official Records of Multnomah County. To the extent that the proposed LID requires 
acquisition of righrof-way, it is beyond the scope of the waiver of remonstrance in the 1 981 
Declaration of Deed Restrictions. Our client hereby remonstrates against any LID that includes 
right-of-way acquisition. 

Further, the LID is set up such that the District, through the City, acquires this land from 
the property owners and then requires the same property owners to pay for all elements of the 
acquisition after the improvements are completed. In other words, Public Storage will be paying 
to purchase land that it already owns. Furthermore, the expense of doing so is more than the 
simple valuation of the property itself, as Public Storage will be responsible for paying for the 
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Portland City Council 
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Page2 

improvements, damages, appraisal, insurance, negotiation, and contingency to acquire the land 
needed for the project. 

The Takings Clause of the Fifth Amendment is applied to the states through the 
Fourteenth Amendment. The Clause "was designed to bar Government from forcing some 
people alone to bear public burdens which, in all fairness and justice, should be borne by the 
public as a whole." Armstrong v. United States,364 US 40,49 (1960)(emphasis added). Where 
is the fairness in acquiring property from a land owner, paying the landowner for it, and then 
turning around and assessing the land owner for the costs of acquiring the land? It is 
fundamentally unfair to require a land owner to pay for the costs of acquisition of the land 
owner's own property. 

Proposal 

From what we can determine, the need to acquire private property for the improvements 
is a result of the City including sidewalks along NE 136th Avenue. We would prefer the City not 
form an LID at all. If the City insists on forming an LID, we believe the industrial nature of the 
immediate and surrounding area suggests sidewalks are unnecessary; therefore we request the 
City Council modiff the LID to reflect the removal of sidewalks from the project. This will save 

property owners the significant costs associated with acquiring the land for the sidewalks, and 
the costs of constructing the sidewalks themselves. 

We are also willing to consider an arrangement by which the private property owners 
themselves undertake engaging a private contractor to improve NE 136th without the 
involvement of the City in an attempt to further reduce the costs of the improvements. That 
would make the LID unnecessary, but we would need time to have these discussions. Delaying 
the formation of the LID would allow time for this discussion. 

Finally, we have talked with the other property owners and we believe all of them - even 
those that support formation of an LID - are in support of doing the improvements without a 

sidewalk to eliminate the need of property acquisition. Vy'e request that the City not form the 
LID, or if the LID is formed, it should be without sidewalks so that property acquisition is not 
necessary. 

Thank you for your consideration of this matter, 

Sincerely, 

Steve C, Morasch 

SCM:lrb 
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pEctAR¡Ttoil or pEEg RESTRICIIONS-----ìõiìx I S 62rut l g 66 
THIS m¡dc and cntercd lnto thfs ,ZOth day of 0ctober ,

^GBEE.,'1ENT, 

1e-.,191-'
 

WHERE.\S,, t,he undcrsÍgnad (isl ([dol) tho owner (sl of 
L0ts 36 ' 43 0f "Reynoìds ¡fountaln vrew" rn the il.t. r¡ of sectron 23, T-¡il, R-zE, H.M, 

lluìtnon¡h Countv. Oraonn. 

lfllEREÀS. t.hc undorslgnod âs ohrncr (s) of said lr¡cÈ and ln exchangc for 
ùpproval by ¡lulÈnom¡h CounÈy of owncrrs developmcnt of, tots zg - rr 

"niLots 36 - 43 

t+lshlcs) to burdcn sald tract jn "Beynolds l4ountålñ VtêH" wibh å 

rcstricElon rcqulring future o,rnêrs of aLr or ù pùrt. thercof Èo pôrtlclpaÈe 
ln Èha stroeÈ,lmprovement costs on Èhat portlon of t/,e. t36th Avenue 

.¡buÈtfng s¡id Èract j,n ',Reynolds l,!ounÈaln Vlcw'l ; and 

WHERFÀS, Cho undersigned owner(s) daslre to dovalop Lots Zg _ l!

ðnd lots 35.43
 

bcforo said slrooè is construcÈcd to Coungy Stand¡rds, 
NOt{, 1¡¡Bp6¡gRE, the underslgned hercby agroe(s) and stipulaEc(s} às 

fo1 lows: 

l. ThaE thc undcrslgned.rnd all fuÈure ownctrs of hhe tracè of land 
{abovc describcd} (ütr6.õrjl,'lrGdr)i,'íLr[]:l¡d(!t.t(:(kL{ } sholl bo obllgatod Èo p¿ìrtl­
cfpûtc in s,rid sÈrocÈ improvcmcnt lnrtlatad by o pctltion of tha ownetrs 

of Land.:butetng sald ¡trcct or by a rcsoluÈion of tha County Courti dnd 

Euch futurc oH¡crs sh¡l1 bc rlso obligôLcd to pÀ!, Èhoir propêr shùro for 
thc dovclopmcnÈ ùnd Improvclltent of sàld Àbuttfng strcet. 
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DECLÀRÀTION OF DEEÞ RESTRICTIONS PaEo 2 

. û'00x1$$l¡lrnl$f,) 
2, Thls obllgot,lon shall bc bindlnE, erhether Èhs lmprovemonL ls
 

lnlÈiâted by s petrcion of Èhe owner!¡ of rond abucting s,rrd streec, or
 
by a rasolutlon of the Bo,rrd of county Com¡nJsslone¡s.
 

3. ThÀt this entlre àgrcemenÈ constltutes a ¡nutu¡l covenan! run­
nlng wÍth the rand, .rnd successrve fucura owner!¡ sharr bc bound t,o iÈ
 
as if orlglnal slgners hereto.
 

t¡. ThûÈ any decd, lcåsc, conveyance or cont,racE, made ln vlolàÈIon
 
of thls Àgreement sh¡ll be vold.
 

rN }¡rr¡rEss h'HEREOFf t,he party (partrcs) hercco have 5eÈ therr 
hund s. Èhls 20th day of october 19 gl, . 
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SÍATE OF OREGON ] 
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IN WITNESS HHEREOF, I håve hcreunto EeÈ. my hand and aff{xed rnyofflci¡1 seûI, rhls day and vuor"iiiul-fn thls, my cerclflcaÈe, eritton. 
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Aebi, Andrew 

From: Morasch, Steve [SMorasch@SCHWABE.com]
 

Sent: Tuesday, July 27, 2O1O 4:32 PM
 

To: 	 Aebi, Andrew 

Subject: 	 RE: NE 136th Avenue LID: Public Storage - Agenda ltem #1082 for Council Consideration on 
7128110 at 9:30 AM 

Attachments: 	3767_001 .pdf 

Andrew, 

Our client has asked me to attend the hearing tomorrow and submit the attached letter. I will be bringing 
copies of the letter to the hearing but wanted to make sure you got it. 

Thanks, 

Steve 

Steve C. Morasch 
Schwabe \ililliamson & \ilyatt 
700 Washington Street, Suite 701 

Vancouver, \ryA 98660 

Direct Dial: (360) 905-1433 

Facsimile: (503) 7 96-2900 

From : Aebi, Andrew fma ilto :Andrew.Aebi@ portlandoregon. gov] 
Sent: Monday, July 26,2010 11:36 AM 
To: Morasch, Steve 
Cc; Benjamin, Keith S.; Christopher Tucker (ctucker@publicstorage.com) 
Subject: NE 136th Avenue t-ID: Public Storage - Agenda ltem #1082 for Council Consideration on 
7l2BlI0 at 9:30 AM 

Steve et al, 

The first link below is to this week's Council agenda. The second link below is to the agenda item for the 
NE 136th Avenue LlD. 

http://www. portla ndonl ine.com/aud itor/i ndex.cfm ?c=26997& 
http://www.portlandonl ine.com/auditor/index.cfm?c=50265&a=3'l 041 3 

lf you have any questions or wish to schedule an in-person meeting to discuss any questions you might 
have, please contact me at 503-823-5648. 

Regards, 

Andrew Aebi 

712812010 
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ATTORNEYS AT LAW 

Vancouvercenler, 700 Washington Streel, Suite 701, Vancouver, WA 98660 | Phone 360.694.7551 | Fax 360.693,ss74 | www.schwâbe.com 

STEVE C. MoRAscH
 
Admitted in Oregon and lVashington
 
Direct Line: 360-9011433
 
E-Mail: smorasch@schwabe.com
 

July 28,2010 

Portland City Council 
City Hall 
1221 SW 4th Ave. 
Room 110 
Portland, OR97204 

Re: NE 136th Avenue Local Improvement District
 
July 28,2010 Hearing
 

Dear City Council: 

We represent Public Storage, the owner of the property located at 13515 NE Prescott
 
Court. We understand that you will be considcring initiating the local improvement district
 
("LID") formation proceedings for a segment of NE l36th Avenue on which Public Storage has
 
frontage, but no current access. We request the Cify Council consider not forming the LID or 
alternatively we request the City reduce the scope of the proposed LID such that the financial 
obligations of the property owners along NE 136th Avenue are minimized. 

Right-of-Way Acquisition 

As you may know, the improvements to NE 136ù Avenue require a roughly five foot 
wide strip of land from all the property owners. When our client signed the waiver of 
remonstrance for this project in 1981, it was for "street improvement costs" but not righfof-way 
acquisition. See Declaration of Deed Restrictions recorded at Book 7562,page 1866 of the 
Of{icial Records of Multnomah County. To the extent that the proposed LID requires 
acquisition of right-of-way, it is beyond the scope of the waiver of remonstrance in the l98t 
Declaration of Deed Restrictions. Our client hereby remonstrates against any LID that includes 
right-of-way acquisition. 

Further, the LID is set up such that the District, through the City, acquires this land from 
the property owners and then requites the same property owners to pay for all elements of the 
acquisition after the improvements are completed. ln other words, ÞuLti" Storage will be paying 
to ptuohase land that it already owns, Furthermore, the expense of doing so is more than the 
simple valuation of the property itself, as Public Storage will b€ responsible for paying for the 

."",ff H^';åi,iï,iii;"i":;:",ïi.J;H.',í,ii'-::lffiå#'::,::::r,,, 
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Portland City Councíl ffi ffi t3 ffi 
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improvements, damages, appraisal, insurance, negotiation, and contingency to acquire the land 
needed for the project. 

The Takings Clause of the Fifth Amendment is applied to the states through the 
Fourteenth Amendment. Thc Clause "was designed to bar Government from forcing some 
people alone to bear public bwdens which, in all fairn_m.g and justice, should be borne by the 
public as a whole." Armstrong v. United Støtes,364 US 40, 49 (1960)(emphasis added). Where 
is the fairness in acquiring property from a land owner, paying the landowner for it, and then 
turning around and assessing the land owner for thc costs of acquíring the land? It is 
fundamentally unfair to require a land owner to pay for the costs of acquisition of the land 
owner's own property, 

Proposal 

From what we can determine, the need to acquire private property for the improvements 
is a result of the City including sidewalks along NE l36th Avenue, We would prefer the City not 
form an LID at all. If thc City insists on forming an LID, we believe the industrial nature of the 
immediate and surrounding area suggests sidewalks are unnecessary; therefore we request the 
City Council modify the LID to reflect the removal of sidewalks from the project, This will save 
property owners the significant costs associated with acquiring the land for the sidewalks, and 
the costs of constructing the sidewalks themselves 

We are also willing to consider an anangement by which the private property owners 
themselves undertake engaging a private contractor to improve NE l36th without the 
involvement of the City in an attempt to further reduce the costs of the improvements. That 
would make the LID urnecessary, but we would need time to have these discussions. Delaying 
the formation of the LID would allow time for this discussion. 

Finally, we have talked with the other property owners and we believe all of them - even 
those that support formation of an LID - are in support of doing the improvements without a 

sidewalk to eliminate the need of property acquisition. We request that the City not form the 
LID, or if the LID is formed, it should be without sidewalks so that property acquisition is not 
necessary. 

Thank you for your consideration of this matter. 

Sincerely, 

SCM:1rb 

PDX/ t?2265 I t7 681 4t JQ / 62099 13.2 
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Aebi, Andrew 

From: Mike Eckstein [MikeEckstein@canronpdx.com]
 

Sent: Tuesday, July 27,2010 6:59 PM
 

To: Aebi, Andrew
 

Subject: Portland City Council - July 28, 20'10 Hearing; NE '136th LID
 

lmportance: High
 

Attachments: PCC-LlD.pdf
 

Dear Sir,
 

Attached please find our letter concerning tomorrow's agenda item.
 

7t28t20r0 
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-CANRON
WËSTERN CONSTRUGTOR$ ING. 
4600 NE 138tr'Ave Phone: 503-255-8634 
Portland, Oregon 97230 Fax: 503-253-3907 

July 27,2010 

Portland City Council 
City Hall 
1221 SW 4th Ave. 
Room 1 10 

PoÉland, OR 97204 

RE: NE 136th Avenue Local lmprovement District 
July 28th, 2O1O Hearing 

Dear City Council: 

I'm General Manager of the Supreme Steel operation (Canron Western Constructors, 
lnc.) located at the property owned by supreme steel at 4600 NE 138th Ave. 
We understand you will be considering initiating the local improvement district ("LlD") 
formation proceedings for a segment of NE 136th Avenue on which Supreme Steel has 
frontage, but no current access. We request the City Council consider not forming the 
LID or alternatively, we request the City reduce the scope of the proposed LID such that 
the financial obligations of the property owners along NE 136th Avenue are minimized. 

As you may know, the improvements to NE 136th Avenue require a roughly five foot 
wide strip of land from all the property owners. When the waiver of remonstrance was 
signed for this project, it was for "street improvement costs" but not right-of-way 
acquisitíon. To the extent that the proposed LID requires acquisition of right-of-way, it is 
beyond the scope of the waiver of remonstrance, and we hereby protest against any 
LID that includes ríght-of-way acquisition. 

Further, the LID is set up such that the District, through the City, acquires this land from 
the property owners and then requires the same property owners to pay for all elements 
of the acquisition after the improvements are completed. ln other words, Supreme Steel 
will be paying to purchase the land that it already owns, Furthermore, the expense of 
doing so is more than the simple valuation of the property itself, as Supreme Steel will 
be responsible for paying for the improvements, damages, appraisal, insurance, 
negotiation, and contingency to acquire the land needed for the project. 

It is fundamentally unfair to require a land owner to pay the costs of acquisition of the 
land owner's own property. 
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CANRON 
WESTERN CONSTRUCTORS INC. 

It would appear, the need to acquire private property for the improvements is a result of 
the City including sidewalks along NE 136th Avenue. We would prefer the City not form 
an LID at all. lf the city insists on forming an Lf D, we believe the industrial nature of the 
immediate and surrounding area suggests sidewalks are unnecessary. Therefore, we 
request the City Council modify the LID to reflect the removal of the sidewalks from the 
project, This will save property owners the significant costs associated with acquiring 
the land for the sidewalks, and the costs of constructing the sidewalks themselves. 

We are also willing to consider an arrangement by which the private owners themselves 
underlake engaging a private contractor to improve NE 136th without the involvement of 
the City in an attempt to further reduce the costs of the improvements. That would make 
the LID unnecessary, We would need time to have these discussions; delaying the 
formation of the LID would allow time for this discussion. 

Finally, we have talked with the other properly owners and we believe they are 
supportive of doing the improvements without a sidewalk to eliminate the need of 
property acquisition. We request that the City not form the LlD, or if the LID is formed, it 
should be without sidewalks so that propeñy acquisition is not necessary. 

Thank you for your consideration of this matter. 

Yours truly, 

Michael Eckstein, General Manager 

Canron Western Constructors, lnc. (Supreme Steel) 




