Linnton Hillside Recommended Plan

Exhibit E - Regulatory Impact Assessment


March 3, 2006
Linnton Hillside Recommended Plan

Regulatory Impact Assessment
Exhibit E

Introduction

The Regulatory Impact Assessment for the Linnton Hillside Plan is a summary of the rationale for and implications of the regulatory changes. The need for this analysis comes from Portland’s FY 2002-2003 Regulatory Improvement Workplan, under which City Council directed the creation of a process for “developing and considering regulatory impact statements to be used by the city when amending existing regulations or adopting new regulations.”  The purpose of the assessment is to “help policy makers make decisions informed by an understanding of the recommended regulations’ costs and benefits to both the community and to city government operations.”
The basis for the assessment is a set of key assessment questions.  “First-stage” assessment questions should be considered before entering the project development phase.  “Second-stage” assessment questions address recommended changes more directly.  The Impact Assessment format was developed while the Linnton Hillside Study was underway.  Many of the first-stage assessment questions were previously answered in other ways and in other documents (Linnton Hillside Study Existing Conditions Report).  Since second-stage assessment questions respond directly to the Recommended Plan, this assessment document is expected to evolve as new information becomes available, or as the plan is revised through the City Council public hearing process.  

Linnton Hillside Plan Summary

The Linnton Hillside Study examines the neighborhood’s request to reduce potential residential densities in light of inadequate public services and constraints posed by the natural environment.  

The study area stretches almost five miles along the west side of Highway 30, from NW Kittridge Road at the south end to the northern city limits.  Harborton, Town of Linnton, Waldemere, Glen Harbor, and Whitwood Court, are the small residential enclaves that make up the heart of the study area:  Fairmont and Willbridge are located in the southern portion of the study area and are composed of a mix of residential, industrial, and commercial uses.

Key Findings

Natural Environment

· The Linnton Hillside is an environmentally-sensitive area adjacent to Forest Park.  It is within the Potential Landslide Hazard Area, the Wild Lands Fire Hazard Area, and moderate to severe Earthquake Hazard Areas.

· Area slopes are extremely steep (20 percent or greater in most areas) and soils are shallow and poorly drained.

· The greatest concentration of natural, open streams in the city, originating in Forest Park, flow through the hillside area, and eventually under Highway 30 to the Willamette River.
Public Services
· The public street and stormwater disposal systems are substandard throughout most of the study area. Fire and emergency access is constrained.

· The water system is limited in Harborton, Waldemere, Glen Harbor, and Whitwood Court.

· The sanitary sewer system is not available in Harborton and Whitwood Court.

Potential Residential Densities

· Current Comprehensive Plan designations allow for the potential of high-density, single-dwelling residential (R5) development.  In addition, potential residential density may be greater than the base zoning would otherwise allow due to a prevalence of underlying historical lots.  Development of these small lots could increase the potential number of housing units beyond what is anticipated by the existing zoning.

· A significant amount of residentially-zoned land is within public ownership.  This land was purchased by Metro and the City for inclusion into Forest Park.

Future of Fairmont and Willbridge

· The areas of Fairmont and Willbridge consist mainly of industrial sanctuary zoning (IH).  They are adjacent to Highway 30 and the Guild’s Lake Industrial Sanctuary.  

· The neighborhood plan calls for medium density multidwelling residential zoning (R1) for Fairmont and central employment zoning (EX) for Willbridge. 

· While parts of these areas are underutilized and constrained due to narrow lot depth, the land is impacted by the proximity of heavy industrial uses and the highway.

Key Recommendations:

· Reduce Comprehensive Plan densities to equal zoning densities in all areas; 

· Add minimum lot sizes for multiple lots in single ownerships;

· Rezone from residential to open space all City- and Metro-owned properties that are to be part of Forest Park; 

· Maintain IH zoning in Fairmont and Willbridge.  Residential development should be limited in these areas due to potential conflicts with the highway and established heavy industry.

First Stage Assessment Questions

What is the issue or problem we are trying to address?  Is there a mandate (state or federal) that requires a regulation or other non-regulatory response – and is there clear authority for its adoption?

In the spring of 2004, the Bureau of Planning began work on the Linnton Village and Hillside Studies to better understand and guide future development in these areas.  The studies were timely because the Linnton Neighborhood Association completed their neighborhood plan in 2000 and requested that the City officially adopt the plan.  However, due to limited City resources, the studies strategically focused on two major issues of the neighborhood’s plan:

· The neighborhood plan calls for the creation of a ‘Linnton Village’ on the east side of St. Helens Road in the original town of Linnton. The neighborhood would like to see the commercial uses along the highway strengthened and the industrial area near the river developed into a mixed-access to the riverfront (addressed by the Linnton Village Study).  

· The second major issue in the neighborhood plan concerns residential development on the hillside. The neighborhood plan proposes changes to better protect the existing character of the areas and reflect the current and probable future levels of infrastructure and city services (addressed by the Linnton Hillside Study). 
The Linnton Hillside Recommended Plan is an update to Portland’s Comprehensive Plan for this area.  Oregon law requires jurisdictions to periodically update plans.  The background and history of this project and the issues addressed are discussed in more detail in the Linnton Hillside Recommended Plan document and the Existing Conditions Report.

What are the intended or desired outcomes?  What community goals or aspirations are we trying to achieve?  How will the outcomes advance and support the City’s Comprehensive Plan?

A desired outcome of the process is an update to the Comprehensive Plan for the Linnton Hillside study area, along with implementation measures.  The Linnton Hillside study will make recommendations on appropriate levels of residential densities, consistent with the Comprehensive Plan goals, policies, and objectives.  Any changes to the Comprehensive Plan will consider the findings of the study, regarding the availability and capacity of public services, and constraints posed by the natural environment.  Nonregulatory strategies will be considered as a possible tool to address the issues identified by the study. 
A policy of the neighborhood plan (proposed in 2000) is to limit development in the hill area west of Highway 30 to those areas presently served by a full range of urban services (water, sewer, power, stormwater runoff, and streets).  The Linnton Hillside Study addresses this policy by examining the condition of public services, given the potential for development under zoning, planned density (Comprehensive Plan designations), and the existing lot pattern.  
Is the issue of sufficient magnitude to justify developing new regulation or other non-regulatory tools?  

The findings of the Linnton Hillside Study revealed that potential residential density may be greater than the base zoning would otherwise allow due to a prevalence of underlying historical lots.  Development of these small lots could increase the potential number of housing units beyond what is anticipated by the existing zoning.  This potential for increased density is significant, given the development constraints of the hillside.  The purpose of the recommended development standards is to limit density to existing zoning levels.  The standards are added to an existing plan district, and are a version of standards that apply elsewhere in the City.  Therefore, the regulatory impact of adding these development standards is minimal. 
The plan also calls for other non-regulatory actions to accomplish neighborhood and citywide goals.  These actions focus on improving building permit review, street maintenance, and natural hazards mitigation and are detailed in the Linnton Hillside Recommended Plan, pp. 62-3.
What entities will be affected by the potentially proposed policies, requirements and/or regulations?  Are there existing regulations and non-regulatory tools that affect the same entities?  Are there existing policies, requirements and/or regulations that are duplicative, contradict, or overload the existing regulatory framework?

Recommended regulations will affect area residents, property owners, as well as other city bureaus and some outside agencies.  The Linnton Hillside Recommended Plan includes three regulatory changes:

· Rezone from residential to open space all City- and Metro-owned properties that are to be part of Forest Park; 

· Reduce residential Comprehensive Plan densities to equal zoning densities in all areas; and
· Add minimum lot sizes for multiple lots in single ownerships.

Regulatory changes were minimized to the extent practicable.  Bureau of Planning staff worked closely with Bureau of Development Services (BDS) staff to develop code and regulatory solutions.  
Why should this be a priority for action?  How will the City staff and fund the project? 
The Linnton Hillside Recommended Plan should be a priority for action because it is intended to reduce public health and safety risks associated with development on steep slopes with natural constraints and service limitations.  The recommendations seek to reduce the potential number of housing units consistent with these natural constraints and service limitations.

No additional city funds are needed as a result of implementing the recommendations of the Linnton Hillside Recommended Plan.  No changes to staffing are expected as a result of the recommendations.  The recommended changes in the Comprehensive Plan map designations to equal the zoning map designations will eliminate the potential for some land use review requests (zone map amendments) for those properties.  This may reduce the potential number of land use review cases, thereby potentially decreasing the amount of staff time devoted to land use cases for the Linnton Hillside. Because the proposal affects a small area, any reduction in cases will be negligible.

The recommended development standards will be reviewed by permit center staff as part of a building permit plan check.  The standards are a version of existing Zoning Code development standards, and staff will be familiar with their implementation.  Also, since the Linnton Hillside area is a small geographic area, a minimal amount of building permit activity is expected.

Second Stage Assessment Questions

What regulatory and non-regulatory alternatives were considered?  Why is the proposal the preferred solution/response?  How does the proposal best respond to the objectives and goals identified in the first stage of the project? 

In consideration of the substandard street system, particularly the limited fire and emergency access, inadequate public sanitary sewer system, and steep slopes with potential for landslides, the public safety risks of existing planned densities are significant.  Residential density should be reduced where possible, to minimize risks to life and property.  In addition, potential development of historical lots pose a real safety risk in certain areas where existing fire and emergency access is severely restricted.  Reducing the potential number of houses in these areas is recommended.

Four regulatory options were considered.  The first option reduces Comprehensive Plan densities, and the second option adds approval criteria for zone changes and land divisions but keeps existing Comprehensive Plan densities.  The third option addresses existing lots and ownership, and increases minimum lot sizes in the single-dwelling residential zones.  The fourth option considered the effects of no regulatory change to private property.  The options are described in the following chart.  
REGULATORY OPTIONS FOR DISCUSSION
	Option 

	Purpose/Concept Regulation

	Effect:

	1  

Reduce Comprehen-sive Plan densities to equal zoning densities in all areas.
	Comp Plan applied 25 years ago; development levels anticipated are not realistic and have not/cannot be achieved given existing constraints: steep slopes, shallow bedrock and high water table, inadequate fire/emergency access, wildfire hazards, potential landslide, inadequate stormwater system, inadequate public sewer in certain areas; and an inadequate road system.

Note that other areas with similar constraints have Comp Plan and zoning densities of R20, R10 or R7 (see southwest hills, area of similar geologic conditions and constraints).


	· Removes the potential for higher densities through zone change requests, thereby lowers the public safety risk by reducing the potential number of people and homes subject to landslide/wildfire hazard.  

· Makes Comprehensive Plan densities more in line with public service provision.

· Takes away the false expectation of higher densities. 



	2

Maintain Comp Plan densities and add approval criteria for zone changes and land divisions for the Forest Park subdistrict 

	Concept Approval Criteria:
Analyze and address the cumulative impact of proposed development on water bodies and vegetation (stormwater management, slope stability), and the risks to human safety and property.  

It must be shown that the proposed development:

Reduces potential risks to human safety and property damage posed by existing conditions of limited infrastructure, public services, and land hazards (steep slopes, potential landslide hazard, wildfire hazards, inadequate stormwater system, inadequate road system, inadequate fire/emergency access)
	· Maintains the map potential for higher densities.  Raises the bar for zone map amendment and land division requests, requires consideration of cumulative impacts, and adjacent properties.

· Addresses sites that are zoned for higher densities than the existing public systems can handle.

Downside:  Complicates land use reviews and adds to staff workload.  Probably not needed since land divisions/zone changes are required to show adequacy of services, and many hillside sites cannot meet this test.


REGULATORY OPTIONS FOR DISCUSSION, continued
	Option 

	Purpose/Concept Regulation

	Effect:

	3

Add minimum lot sizes for all lots in Forest Park subdistrict
	Concept Development Standards (based on existing West Portland Park exemption):

Primary structures are allowed in the Forest Park subdistrict as follows:

1.   On lots created on or after July 26, 1979.

2.   On lots created before July 26, 1979, that meet the following requirements and on lots of record or combinations of lots of record that meet the following minimum size requirements:

· 5,000 sf in R2.5 for single-dwelling detached and in R5

· 7,000 sf in R7

· 10,000 sf in R10

· 20,000 sf in R20   OR
On July 26, 1979, or any time since that date, the lot, lot of record, or combination of lots or lots of record that did not abut any lot or lot of record owned by the same family or business. 

	· Requires larger lot sizes over current zoning for lots not created by the City’s subdivision rules and for multiple adjacent lots in common ownership.  

· Maintains current status of lots that were created through the City’s subdivision rules.
· Maintains current status for lots that are “isolated” or not part of a common ownership.

Downside:  Increases code complexity.  Does not allow flexibility for creative site development (mandates large minimum lot sizes).  



	4
No change to private land 

Maintain existing zoning densities and development standards.
	No regulations or zone changes proposed on private land.


	· Allows potential for over 700 additional houses.

· Significant density of new development for an area with multiple natural constraints and hazards and public service inadequacies.

· Cumulative impact of full development potential puts strain on existing infrastructure and natural conditions, creating unacceptable level of risk to public safety and health.




Other options considered
Impervious surface limits.  Placing impervious surface limits on a lot-by-lot basis were also considered as a regulatory option.  However, such a regulation is a citywide issue and is difficult to monitor and enforce.  In addition, environmental zoning (which covers about 55 percent of the hillside area) development standards and approval criteria place limits on buildable area.  In conclusion, this option was considered but ultimately viewed as less effective than reducing residential density.
Low impact development.  During the course of the study, city staff met with a prospective property owner interested in developing six “tree houses” on property adjacent to NW Germantown Road.  The houses would not be attached to trees, but level with the tree canopy and anchored into bedrock, cantilevered from the hillside over the steeply sloping ground.  The footprints were small, limited to 1,200 square feet.   The proposed changes being considered by staff would significantly reduce the density on the site, making the project unfeasible from the property owner’s perspective.  To clarify, the proposed changes do not prohibit this housing type; they reduce the number of housing units allowed.
This proposal raised an issue worth exploring: what is the greater impact to a sensitive environmental area with limited infrastructure, a large single house (in Linnton, it is not uncommon for a new house to have a building footprint of 2,000 or more square feet with driveway and two parking spaces), or multiple small structures that do not create significant impervious surface?  In other words, in exchange for higher density, can we get low impact, environmentally-sound design?  This question was explored by project staff and environmental resource planners.  The conclusion was that for a small study area such as Linnton, it is difficult to mandate such low impact, creative solutions.  Such regulations would require significant work and complexity for a small area, and should be considered on a citywide basis. 
In addition, the small houses would have parking requirements (at least one space per house), and on-site parking was a desired element of the property owner’s plan.  Parking facilities can result in a high percentage of impervious surfaces and can undermine the benefit of a small building footprint.  Prohibiting or waiving the parking requirement was considered, but rejected as this area is not served well by transit and lacks an adequate sidewalk system.  For this particular site, staff concluded that the impact of six houses, although innovative in design and low impact on the slope, was too high a density for this site and for this area.  At the heart of the issue for the Linnton Hillside was the housing density, and the findings of the study indicated that the existing densities were out of line with the natural constraints and existing infrastructure.  Although the tree house proposal’s density was considered too high, it’s low impact, environmentally-sound design is desirable.
Conclusion

Of these options, it was determined that Option 1 (reduce Comprehensive Plan densities) and Option 3 (add minimum lot areas) best respond to the objectives of the Linnton Hillside Study.  The central issue and findings of the Linnton Hillside Study is as follows:  the Linnton Hillside area is constrained by natural conditions and limited existing infrastructure.  In consideration of the substandard street system, particularly the limited fire and emergency access, inadequate public sanitary sewer system, and steep slopes with potential for landslides, the public safety risks of planned densities are significant.  In addition, potential development of historical lots pose a real safety risk in certain areas where existing fire and emergency access is severely restricted.  Options 1 and 3 are the preferred options because they address these central issues by reducing the potential number of new houses in this area.
Regardless of the regulatory option that is eventually selected, the City- and Metro-owned properties should be rezoned from residential to Open Space in order for these properties to be formally part of the Forest Park area.

How were stakeholders and the community consulted throughout the process?  What were their responses to the proposed changes and the alternatives considered?

The Bureau of Planning began work on the Linnton Village and Hillside Studies in the spring of 2004. The two studies were developed through a single planning process, although separate reports have been published for each study.  The information below address citizen involvement activities that were held for both studies, but the focus of the information is on the Linnton Hillside study.

May 5, 2004.  Bureau of Planning staff attended a Linnton Neighborhood Association meeting to introduce the scope of the studies.

July 28, 2004. City staff met with Linnton neighborhood representatives to: (1) review the elements of the proposed Linnton Neighborhood Plan; (2) discuss the composition of the Linnton Working Group; and (3) prepare for a community open house event. Staff described the approach of the studies and received input from neighborhood representatives about the composition, roles, and responsibilities of the Linnton Working Group.
October 2004 through May 2005.  The Linnton Working Group met for the first time in October 2004 and included members of a subcommittee of the Linnton Neighborhood Association, an industrial property owner, an industrial tenant, a real estate developer, a representative from the Port of Portland, and a state representative. Members from the River Renaissance economic and environmental subcommittees also participated, as well as city staff from the Portland Development Commission, the Bureau of Environmental Services, and the Bureau of Planning.  The LWG met from Oct 2004 through May 2005. The group was instrumental in identifying significant issues and engaging in dialogue that informed staff as they prepared the Bureau of Planning’s proposal to the Planning Commission. 

August 12, 2004.  A community open house was held at the Linnton Community Center. A postcard invitation was sent to all property owners and the Bureau of Planning’s project mailing list.  Staff from the Bureau of Planning, the Bureau of Environmental Services, the Bureau of Development Services, and the Portland Development Commission were available to review and discuss: (1) The proposed Linnton Neighborhood Plan and its recommendation for the Hillside and Village study areas; (2) The River Renaissance Strategies and Linnton’s significance in this citywide initiative; and (3) The draft Existing Conditions Reports for the Linnton Village and Hillside areas.  Fifty-one people signed the attendance list. Maps were available and staff encouraged attendees to fill out questionnaires. Community members strongly recommended that staff adopt the proposed Linnton Neighborhood Plan.

February 2005.  Bureau of Planning attended the Linnton Neighborhood Association meeting and presented preliminary staff findings and recommendations for the Linnton Hillside study, and briefed the group on the status of the Linnton Village Study.

August 11, 2005.  A second community open house was held at the Linnton Community Center from 4:00 to 8:00 p.m. A postcard invitation was sent to all property owners and the project mailing list. Copies of the discussion draft for the Linnton Village and Hillside Studies were available and staff was on hand to talk about the recommendations in the discussion draft reports.  Fifty-two people signed the attendance list.  Participants were asked to fill out comment forms (nine were submitted to staff).  A majority of people in attendance supported the recommendations of the Linnton Hillside Study.  However, several property owners voiced concern about decreasing the potential housing density on their property. 

September 13, 2005.  A Planning Commission public hearing for both the Linnton Hillside and Village Studies was held on September 13, 2005.  The Planning Commission received written and oral testimony from many interested parties.  A work session was held October 11, 2005.  The Planning Commission considered the issues that were raised in testimony and voted to recommend approval of the Hillside Study.  

Information about the Linnton Village and Hillside Studies was posted and updated on the Bureau of Planning’s website.  Public events, planning process and timeline, and background information was available on the website throughout the process.  
March 1, 2006.  A meeting was held at the Linnton Community Center with City staff and Linnton community representatives.  The purpose of the meeting was to discuss the recommended development standards and the staff proposed correction to the standards, in order to gain a common understanding of the intent and potential impacts of the regulations.    At issue was how to treat existing lots that are smaller than new minimum lot areas, for example, lots less than 10,000 square feet in R10, less than 7,000 square feet in R7.  Six Linnton community members and four city staff were in attendance.  As described below, the group were in agreement on the majority of the issues, and clarified where there was disagreement about how the City Council should decide.
Consensus:  City staff and neighborhood representatives agreed that the new development standards should not give certain small lots –  for example, those less than 6,000 square feet in the R10 zone, and those less than 4,200 in the R7 zone – building rights if the lot does not have building rights under the existing code.  Staff agreed that Planning and the Planning Commission did not intend to allow any loosening of existing rules (such as allowing development of 1500 square foot lots that could not be developed now).  As a result of the discussion, City staff are confirming that the Code as recommended by the Planning Commission does not allow this.  City staff will seek a correction to the Recommended Code if necessary.

Disagreement:  Neighborhood representatives and City staff disagreed about how to treat the remaining small lots – for example, those between 6,000 and 10,000 square feet in the R10 zone and those between 4,200 and 7,000 square feet in the R7 zone.  Neighborhood representatives do not want these lots to be developed as separate building sites, but believe they should be combined with adjacent lots, or not developed.  The neighborhood suggests eliminating the exception (B5), so all lots must meet the new minimum lot area, 10,000 square feet in R10, 7,000 square feet in R7.  Later, the regulations could be reviewed and adjusted if there are implementation problems.  City staff believes that the exception must remain, to avoid the situation that renders a previously buildable lot unbuildable.  Removing this exception for stand-alone lots that could be developed today would expose the City to a high risk of legal liability.
How does the proposed policy, regulation or requirement provide sufficient flexibility to address a variety of circumstances?  
The recommended development standards establish larger minimum lot areas for ownerships of multiple lots.  The standards provide flexibility by allowing an exemption to the minimum lot areas for smaller lots that are stand-alone ownerships.  For large ownerships and lots, however, the minimum lot areas cannot be adjusted.  For these sites, planned development review (a land use review) is an option for property owners desiring flexibility in land division lot design.
What are the general benefits of the policy, regulation, or administrative requirement and how do these benefits compare to and balance against the public, private, and community costs?



The benefits of the recommendations are that they reduce potential housing densities to a reasonable level in an area that has significant and unique development constraints.  The area is within the City designated potential landslide, earthquake and wildfire hazard areas, has extremely steep slopes (80 percent of the hillside area has 25 percent or greater slope) and limited existing infrastructure.  The area has the city’s highest concentration of open streams, originating from the slopes of Forest Park.  A plan for low density residential development on the hillside will continue to allow for new development but will reduce risks to public health and safety, and property.
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