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DECLARATION OF PRIVATE STORM SEWER MAINTENANCE AGREEMENT

(LU 04-006164 ZC LDP)

This Declaration of Private Storm Sewer Maintenance Agreement (“Agreement”) is entered into this March ___, 2006 between the City of Portland, by and through its Bureau of Environmental Services (“City”) and Freightliner LLC (“Freightliner”). City and Freightliner are collectively referred to herein as “Declarants.”

City is the owner of Parcel 1, Partition Plat No. 1995-139, located in the N.E. 1/4 Section 20, T. 1 N, R. 1 E., W.M, City of Portland, Multnomah County, Oregon (the “City Property”).  The City is seeking to partition the City Property as shown on that Partition Plat No. __________, City of Portland, Multnomah County, Oregon, a copy of which is attached hereto as Exhibit A (the “Replat”).

Freightliner is the owner of the adjacent real property to the south of the City Property, as more particularly described on the attached Exhibit B (the “Freightliner Property”).
1.
PURPOSE OF AGREEMENT.

The purpose of this Agreement is to provide for the perpetual maintenance by the Declarants of that portion of the private storm sewer system described in Section 2 below.

2.
LEGAL DESCRIPTION OF STORM SEWER SYSTEM AND EASEMENT NO. 7.
The Declarants jointly own that portion of the private shared storm sewer system (the “Storm Sewer System”) located within Easement No. 7 set forth on the Replat (the “Easement”). The Easement is divided into “Segment 1” and “Segment 2,” each as described and depicted on the Replat.   

3.
DURATION AND NATURE OF AGREEMENT.

This Agreement shall continue in perpetuity.  This Agreement is intended to and does attach to and run with the land affected herein.  This Agreement is binding on the Declarants, their successors and assigns and all persons claiming under them.  It is the intent of Declarants to create a continuing obligation and right under this Agreement on the part of them and subsequent owners of the respective subject lands owned by them.

4.
OWNERSHIP.

Declarants are the joint owners of the Storm Sewer System.  As Declarants transfer each of their respective properties to subsequent purchasers, each such purchaser shall acquire an undivided ownership interest in the Storm Sewer System and assume the obligations of such property set forth herein.  When Declarants have conveyed all of their property described herein to others, their ownership interest shall terminate.

5.
MAINTENANCE.

Freightliner shall be solely responsible for the maintenance of Segment 1 of the Storm Sewer System.  The Storm Sewer System shall be maintained to continuously comply with the State of Oregon Plumbing Specialty Code, and any other regulations made applicable in the future by any governmental body.

Freightliner and City shall be jointly and equally responsible for the maintenance of Segment 2 of the Storm Sewer System.  If, however, the act of a Declarant or its guest, invitee, licensee, contractor, or agent causes damage to any part of the Storm Sewer System, such Declarant shall be responsible for the entire costs of the repair.  The Storm Sewer System shall be maintained to continuously comply with the State of Oregon Plumbing Specialty Code, and any other regulations made applicable in the future by any governmental body.

No Declarant shall place any improvement, planting or other materials over the Storm Sewer System or within the Easement which would interfere with the maintenance or operation of the Storm Sewer System, except that Landscaping having a root system which will not damage the pipes of the Storm Sewer System may be placed within the Easement.

6.
INDEMNIFICATION.

The Declarants shall hold harmless, defend and indemnify the City of Portland and the City’s officers, agents and employees against all claims, demands, actions and suits, including attorney’s fees and costs brought against any of them arising out of the failure to properly design, locate, construct or maintain the Storm Sewer System which is subject to this Agreement or for damage to any property resulting from Storm Water Drainage; provided, however, that each Declarant shall only be responsible under such obligation to the extent that such claims, demands, actions, suits and damages are caused by the acts or omissions of such Declarant.

All workers undertaking maintenance work on the Storm Sewer System shall have standard liability insurance in a reasonable amount from a reputable insurance company which protects each Declarant, except that the Bureau of Environmental Services may satisfy this obligation through the City of Portland’s self-insurance program.

7.
ADDITIONALLY CREATED LOTS.

In the event that any additional lots are created from the existing properties referenced in this Agreement as a result of legal divisions of lots within the Replat, the owners of the newly created lots shall possess an undivided interest in the Storm Sewer System and participate in and be equally bound by this Agreement.

8.
MAINTENANCE OBLIGATIONS AND ARBITRATION.

The Declarants shall confer from time-to-time regarding the performance of required maintenance under this Agreement.  The owner of the Freightliner Property and the owner of Parcel 2 of the Replat, respectively, shall each have one (1) vote. Where there is more than one (1) owner of a lot, each owner shall have a proportional share of one (1) vote.  In the event of a disagreement concerning maintenance obligations and payment, the owners shall agree upon an arbitrator.  If an arbitrator cannot be agreed upon, the presiding judge of the Circuit Court of Oregon for the County of Multnomah shall appoint an arbitrator. The decision of the arbitrator shall be binding on the owners and the fee of the arbitrator shall be borne equally by the owners.

9.
NOTICE.

Any notice, demand or report required under this Agreement shall be sent to each Declarant in care of the street address of his parcel, or in the event the Declarant does not reside on the said property, in care of the current property tax notification address of the property; provided, however, that a Declarant can change their notification address by written notice to the other.  Any required notice or demand shall be made by hand delivery or certified mail, and shall be deemed received on actual receipt or 48 hours after being mailed whichever first occurs.

10.
TERMINATION.

The Declarants may not amend, withdraw from or dissolve this Agreement without the written approval of the City of Portland.  If this Agreement is a condition of the approval of a division of property, the City of Portland may require such condition to be modified before permitting this Agreement to be dissolved or permitting a party to withdraw from this Agreement.

11.
RELEASE.

At such time as the Storm Sewer System is accepted by Council action for maintenance by the City of Portland, the Declarants will be released from their maintenance obligation and from all other obligations under this Agreement for the improvements accepted by the City.

12.
DEFINITIONS.

a.
Maintenance means any work required to keep the improvement in compliance with all applicable governmental regulations and the terms of this Agreement including cleaning, repairs, reconstruction and replacement.

b.
Storm Sewer System includes the catch basin, sumps, pipes and any required water impounding facility such as a drywell, detention basin, retention basin, or soakage trenches.

IN WITNESS WHEREOF, the parties hereto have executed this Maintenance Agreement on March ___, 2006.
City of Portland
By:


Title:

Freightliner LLC
By:


Title:

STATE OF OREGON

County of Multnomah

The above instrument was subscribed and sworn to before me this ______ day of _____________________________________

By

As
 of 
.

Notary Public – State of Oregon

My commission expires

Exhibit A
[Attach copy of Replat]
Exhibit B
[Attach legal description of Freightliner Property]
