
 Attachment 1 

to Temporary Construction Easement And

AGREEMENT


This Attachment 1 to Temporary Construction Easement and Agreement is entered into this ______ day of August, 2005, by and between ZRZ Realty Company (Owner) and the City of Portland, acting by and through its Office of Transportation (the City).

RECITALS

WHEREAS, 


A.
The Owner owns property at 3121 SW Moody Avenue in Portland, Oregon (the Property).


B.
The City requires a Temporary Construction Easement across a portion of the Property in order to install temporary shoring for the construction of the Portland Aerial Tram.


C.
The Owner requires certain reciprocal authorizations from the City.

NOW, THEREFORE, Owner and the City agree as follows:

1. City will pay ZRZ Realty the total sum of $20,000.00, (Twenty Thousand Dollars and No Cents)as partial compensation for the Temporary Construction Easement (“the Easement”) to which this Agreement is attached as Attachment 1.


2. As further consideration for the Easement, City will compensate Zidell Marine Corporation in the amount of $11,667.00 (Eleven Thousand Six Hundred Sixty Seven Dollars and No Cents) for the relocation of the gate located at the Bond Avenue/Gibbs Street intersection to the Moody Avenue/Gibbs Street intersection. Such work has already been performed by the Owner and invoices for the cost of this work will be supplied by Owner to City within five days of mutual execution of the agreement. 

3. As further consideration for the Easement, and in anticipation of the future operations of the Portland Aerial Tram Project, the City will compensate Zidell Marine Corporation for reconfiguring its east crane to reduce the crane overhang above Gibbs Street to a maximum of twelve inches. The cost of this reconfiguration will not exceed $25.000.00 (Twenty Five Thousand Dollars and No Cents), and the City will pay the actual cost of the reconfiguration should the actual cost be less than $25,000.00.

4. Owner will sign and execute the Temporary Construction Easement concurrent with the full execution by both parties of this Agreement.  The payments as described in sections 1 and 2 above, shall be made within 30 days after Owner signs the Easement. Payment described in section 3 above shall be within thirty (30) days of Owner’s provision of invoice to City.  Time is of the essence for these payments.

5. As further consideration for the Easement, the City agrees that it shall, at no cost to Owner, grant to Owner a reciprocal temporary construction easement on City property as may be necessary for Owner to utilize the same tieback shoring procedure in development of its property at the site or at any property that Owner acquires and develops in the vicinity of the site, provided that in the City's judgment such easement shall not unreasonably interfere with the City's improvements and use.


6. Upon receipt of the signed Easement, the City will promptly issue “Permit to Use Air Rights Over Street Area” to Owner, with the permit to be substantially the same as Exhibit B to the Temporary Construction Easement.  Such permit will specifically allow Owner’s cranes to overhang its property line by twelve (12”) inches along Gibbs Street between SW Moody Avenue and SW Bond Avenue, and shall be effective for the duration of time that Owner’s barge construction shall occur at the Property. Permit fee will be considered paid in full as partial compensation for returned signed easement.

7. The City will provide Owner with an advance schedule of any and all activities within the Easement area.

8. The Owner understands and agrees that the shoring system proposed for use by the City on the Owner’s property consists of driven piles and lagging, which will be removed upon completion of the construction process, and the installation of tie-backs below the surface of the Owner’s property, which will be de-tensioned and abandoned in place upon the removal of the driven piles and lagging. 

9. The City will monitor the crane tracks for vertical and horizontal position before, during and after the construction and removal of the temporary shoring system. Any movement will be promptly communicated to the Owner, and work on the temporary shoring will be suspended until the City rectifies the problem to the Owner’s satisfaction, such that the crane tracks are restored to their original vertical and horizontal position, and such approval from the Owner shall not be unreasonably withheld.

10. The Owner will allow the City and/or its agents to enter the property to survey the crane tracks before, during, and after the construction and upon removal of the temporary shoring system. The City will provide the Owner with at least 24 hours notice for such survey, and will endeavor to schedule and perform the work so as to minimize impacts on Owner’s ongoing operations.

III.
OTHER
1. Disputes.  If a dispute arises regarding this Agreement, the parties agree to exercise good faith in expeditiously resolving said dispute in the following manner:

a) All disputes will first be discussed and resolved if possible by the City’s project manager or construction manager and the Owner.

b) If the dispute cannot be resolved, it shall be referred to persons with higher authority on the part of the City and the Owner, who also shall have the authority to resolve the dispute.  Those persons shall meet for negotiations at a mutually agreed upon time and place after having had sufficient time to review the dispute.

c) If the dispute is not resolved after meeting, the City and Owner agree that the matter will be submitted to mediation.  The mediator shall be chosen by mutual agreement.  The mediation fee shall be borne equally by the Owner and the City.

d) In the event that mediation is not successful in resolving the dispute, either party may file litigation to resolve it, but only if the litigation is filed in the Circuit Court for Multnomah County, Oregon.

2. Modification.  Any modification to this Agreement must be in writing and signed by both parties.

3. Authority.  The persons signing this Agreement represent that they are authorized to bind the entities they represent to the terms and conditions herein.




APPROVED

OWNER

President

ZRZ Realty

Dated: 








CITY OF PORTLAND













Approved as to Form:
Steve Townsen, City Engineer


City Attorney


or his designee

Dated: 
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