EXHIBIT - A

COMMUNICATION MANAGEMENT SERVICES

	Contact Name:
	Rich Attridge – Project Manager
	New Contract:
	X

	Contact Phone #:
	(503) 823-5566
	Resign:
	


	Current ANI #:
	See attached Exhibit 1

	Current ANI #:
	

	Current ANI #:
	


PUBLIC TELEPHONE VENDING AGREEMENT

This Agreement is effective as of _July 7,2003_, and is by and between Communication Management Services  (CMS), and City of Portland doing business as:  __Smart Park Garages_, hereafter referred to as LOCATION PROVIDER, or the CITY OF PORTLAND for the purpose of public pay phone services.  LOCATION PROVIDER’s signature below, constituting acceptance of this Agreement, guarantees to CMS that it is the owner or authorized party of said Business/Location and have the exclusive right to sign and be bound under the terms of this Agreement.  This Agreement shall be in effect for a term of _12 months_ from the date stated above.

RESPONSIBILITIES OF CMS: CMS agrees to (a) only upon receipt of the prior written consent of LOCATION PROVIDER, install public telephone(s), associated equipment, wiring and enclosures; (b) service and repair currently installed public telephone(s) as detailed in Exhibit 1 at no charge; (c) collect and count revenue from each public telephone installed; (d) supply alphabetical and classified local directories, as deemed necessary by CMS.  CMS retains the right to determine the type of public telephone to be installed, and to establish rates in accordance with applicable state and federal laws, and/or those published by the Public Utilities Commission. CMS shall make all arrangements for the removal of public telephone equipment owned by others, and for installation of CMS’s Equipment.  All cost(s) associated with CMS’s obligations under this section, shall be paid by CMS, unless otherwise agreed in writing by both parties.  


RESPONSIBILITIES OF LOCATION PROVIDER: LOCATION PROVIDER agrees to (a) provide adequate space for the installation of the public telephone(s), which is easily accessible to the general public; (b) obtain written permission from the building owner or authorized agent, if applicable, to install riser cable and/or electric power; (c) maintain the area around the public telephone(s); and (d) provide electricity for the public telephone(s).  

PRIOR AGREEMENTS: LOCATION PROVIDER has no other agreements with any other pay telephone provider that have not been lawfully terminated.  

OWNERSHIP: CMS (and/or its assigns) is, and shall remain, the sole owner of public telephone(s), including any ancillary equipment for the display of information and/or advertising.

ADVERTISING: CMS shall have the sole and exclusive authority to utilize or rent space on its telephone enclosures for the display of information and/or advertising.  CMS shall not place any advertising or display any information without the prior written consent of LOCATION PROVIDER, which may be granted or denied in LOCATION PROVIDER’S sole discretion.  

COMMISSION: Commission shall be paid to LOCATION PROVIDER by CMS at a rate of _25%_of adjusted gross revenue earned from the locations as provided in Exhibit 1.  Commission shall be calculated on gross revenue of coins, long distance, and advertising (if applicable), minus phone company line charges (PAL).  Commissions shall be paid quarterly on the 27th of the month immediately following the end of a quarter. Quarters shall end on the last day of the months of September, December, March and June of each year..  CMS shall provide a written account summary with each commission payment detailing earnings from each public pay phone and demonstrating the method and calculation of the commission to LOCATION PROVIDER.  CMS shall be entitled to retain all other revenue earned from the public pay phones.

LIABILITY OF THE PARTIES: Neither party shall be held liable for any delay or failure in performance of any part of this Agreement caused by circumstances beyond the reasonable control of the party affected, including, but not limited to, acts of the elements or natural disasters, strikes, power failures, civil or military emergencies, or acts of legislative, judicial, or other civil authorities.

CMS REMOVAL OF PUBLIC TELEPHONES AND TERMINATION OF AGREEMENT: CMS retains the right to remove the public telephone(s) prior to the expiration of this Agreement upon thirty (30) days prior written notice to LOCATION PROVIDER in the event that it is not financially feasible, at CMS’s sole discretion, to continue providing public telephone(s) at this location.  In such event, this Agreement, as it pertains to any such removed phone site(s), shall terminate upon the effective date of the removal, and LOCATION PROVIDER shall be entitled to any commissions earned prior to such removal of the public telephone(s).  

LOCATION PROVIDER’S RIGHT TO TERMINATE AGREEMENT AND REQUIRE REMOVAL OF PUBLIC TELEPHONES: LOCATION PROVIDER retains the right to require removal of the public telephone(s) or a specific public telephone prior to the expiration of the Agreement upon thirty days written notice to CMS. LOCATION PROVIDER may terminate this Agreement only if LOCATION PROVIDER has given CMS thirty (30) days prior written notice of CMS’s breach of the terms of this Agreement and CMS has failed to cure the breach within thirty (30) days of the date of issuance of the notice of the breach. 

INDEMNIFICATION: To the extent permitted by Oregon law, and subject to the limits of the Oregon Tort Claims Act, ORS 30.260 to 30.300, LOCATION PROVIDER specifically agrees to hold harmless, defend and indemnify CMS from any claims that may result from the sole negligence of LOCATION PROVIDER, or its officers, agents and employees to properly maintain the area, as required by the section of this Agreement entitled RESPONSIBILITIES OF LOCATION PROVIDER subsection (c), and except to the extent that such failure is due to the negligence or willful acts of CMS employees, contractors or agents.  CMS agrees to hold harmless, defend and indemnify LOCATION PROVIDER from any claims of injury to persons or property arising from CMS’s activities under this Agreement, except to the extent that the claim results from the sole negligence of LOCATION PROVIDER and its officers, employees or agents. 

LIMITATION OF LIABILITY: The obligation of CMS in the event of a service interruption shall be limited to the use of reasonable diligence under the circumstances for restoration of service.  IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER FOR INCIDENTAL, SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES, INCLUDING LOST STATION REVENUES, LOSS OF PROFITS OR OTHER COMMERCIAL OR ECONOMIC LOSS ARISING OUT OF THE PERFORMANCE OF THE AGREEMENT, INCLUDING WITHOUT LIMITATION NEGLIGENT PERFORMANCE OR FAILURE TO PERFORM.

LAWFULNESS OF AGREEMENT: This Agreement and the party’s actions under this Agreement shall comply with all applicable federal, state and local laws, rules, regulations, court orders, and government agency orders.  If a court or a governmental agency, with proper jurisdiction, determines that this Agreement, or a provision of this Agreement, is unlawful, this Agreement, or the unlawful provision, shall terminate.  If a provision of this Agreement is so terminated but the parties legally, commercially, and practicably can continue this Agreement without the unlawful provision, the remainder of this Agreement shall continue in effect.  In the event CMS provides services to the CITY OF PORTLAND in the aggregate in excess of $2500.00 per fiscal year, CMS shall certify with the CITY OF PORTLAND’S equal employment opportunity process.

GOVERNING LAW AND FORUM: This Agreement shall be interpreted, construed and enforced in all aspects in accordance with the laws of the State of Oregon.  Any litigation arising under this Agreement shall occur in Multnomah County Circuit Court.
ENTIRE AGREEMENT: This Agreement, including all amendments and exhibits, constitutes the entire agreement between the parties and supersedes all prior agreements, and oral or written representations with respect to the subject matter hereto.  
EXCLUSIVE AGREEMENT: CMS shall have the exclusive right, privilege and obligation to provide public telephone(s) at the Locations described in Exhibit 1.

SUBCONTRACTING AND ASSIGNMENT: CMS shall not subcontract or assign this Agreement without the prior written consent of the LOCATION PROVIDER, which consent may be granted or denied in the LOCATION PROVIDER’S sole discretion, whether reasonable or unreasonable.

INDEPENDENT CONTRACTOR: CMS is providing services as an independent contractor and shall be responsible for any federal, state and local taxes and fees applicable to this Agreement.  CMS, its contractors, subcontractors, assignees, employees and agents, and all employees thereof, are not employees of LOCATION PROVIDER and are not eligible for any benefits through LOCATION PROVIDER including without limitation federal social security, health benefits, workers’ compensation, unemployment compensation and retirement benefits.

BUSINESS LICENSE: CMS shall obtain a CITY OF PORTLAND business license as required by Portland City Code 7.06.010 and shall provide its business license number in the space provided at the end of this Agreement.

WORKERS’COMPENSATION INSURANCE:  CMS, its contractors, subcontractors and assignees, if any, and all employers working under this Agreement are subject employers under the Oregon Workers’ Compensation Law and shall comply with ORS 656.017 which requires them to provide workers’ compensation insurance for all their subject workers. CMS agrees to maintain workers’ compensation insurance for the duration of this Agreement.  A certificate of insurance demonstrating CMS’s workers compensation coverage shall be submitted upon execution of this Agreement.

LIABILITY INSURANCE: CMS shall maintain public liability and property damage insurance that protects CMS and the CITY OF PORTLAND and its officers, agents and employees from any and all claims, demands, actions and suits for damage to property or personal injury, including death, arising from CMS’s activities under this Agreement.  The insurance shall provide coverage for not less than $200,000 for personal injury to each person, $500,000 for each occurrence, and $500,000 for each occurrence involving property damage; or a single limit policy of not less than $500,000 covering all claims per occurrence.  The limits of the insurance shall be subject to statutory changes as to maximum limits of liability imposed on municipalities of the State of Oregon during the term of this Agreement.  The insurance shall be without prejudice to coverage otherwise existing and shall name the CITY OF PORTLAND, its officers, agents and employees as additional insured.  Notwithstanding the naming of additional insured, the insurance shall protect each insured in the same manner as though a separate policy had been issued to each, but nothing herein shall operate to increase the insurer’s liability as set forth elsewhere in the policy beyond the amount or amounts for which the insurer would have been liable if only one person or interest had been named as insured.  The coverage shall apply as to claims between insured on the policy.  The insurance shall provide that it not be cancelled or terminated without thirty (30) days prior written notice being given to the Auditor of the City of Portland.  If the insurance is cancelled or terminated prior to completion or termination of this Agreement, CMS shall provide a new policy with the same terms.  CMS agrees to maintain continuous, uninterrupted coverage for the duration of this Agreement.  The insurance shall include coverage for any damages or injuries arising out of the use of automobiles or other motor vehicles by CMS.  CMS shall submit a certificate of insurance demonstrating the coverage required by this section upon execution of this Agreement.

	Location Provider


	
	Communication Management Services
14250 NW Science Park Dr.

Portland, OR 97229

 Phone: 503-644-7678

Fax: 503-641-8136



	Business Name:   

City of Portland

Bureau of General Services

Facilities Services Division


	
	Authorized by: 

 Charles W. Jones



	Business Address:  

1120 SW 5th Ave, Rm #1204

Portland, OR 97204-1983


	
	Title:

President


	Authorized by: 

Rich Attridge


	
	Signed:



	Title: 

Parking Project Manager


	
	Date:



	Signed:


	
	Sales Rep:

(Print)



	Business Phone #:

(503) 823-5566
	
	Signed:




	Send Commissions Checks To:
	Initial:

	Business Name:

City of Portland – BGS Facilities – Attn: Smart Park Garage Manager

	Address:

1120 SW 5th Avenue, Room 1204

Portland, OR 97204-1985


CMS Business License Number________________________

APPROVED AS TO FORM

Deputy City Attorney

City of Portland – Smart Park Garages

EXHIBIT 1

	PAYPHONE
	  SMART PARK GARAGE LOCATION
	CITY
	STATE
	ZIP

	
	
	
	
	

	(503) 721-9841
	  123 SW JEFFERSON
	PORTLAND
	OR
	97201

	(503) 721-9842
	  123 SW JEFFERSON
	PORTLAND
	OR
	97201

	(503) 721-9847
	  33 NW DAVIS
	PORTLAND
	OR
	97209

	(503) 721-9846
	  3RD & MORRISON
	PORTLAND
	OR
	97204

	(503) 721-9845
	  4TH & MORRISON
	PORTLAND
	OR
	97204

	(503) 721-8809
	  4TH & YAMHILL
	PORTLAND
	OR
	97201

	(503) 721-8808
	  620 SW 4TH
	PORTLAND
	OR
	97201

	(503) 721-9843
	  720 SW 10TH
	PORTLAND
	OR
	97205

	(503) 721-9844
	  720 SW 10TH
	PORTLAND
	OR
	97205

	(503) 721-8807
	  808 SW STARK
	PORTLAND
	OR
	97201
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